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that the column numbers will then read, in sequence, 1 through 88. 
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WE IN THE military are prone to blame the Uni- 
form Code of Military Justice for all manner of short- 
comings in the administration of the Navy’s discipline. 
In truth and in fact, the Manual for Courts-Martial 
must share the major portion of any such criticism. 
In the words of CINCPAC Fleet, “Many of the difficulties 
which have attended our administration of naval justice 
during this period [the past 10 years] might have been 
avoided or diminished by giving our personnel a sharp 
up-to-date tool with which to work.” Unfortunately, 
and discounting the important item of funds, a revision 
of the Manual cannot be undertaken by the Navy alone. 
Our sister services must joint in the effort. Practically 
speaking, the pending changes to the Uniform Code of 
Military Justice render it premature to undertake a 
‘revision at this time. 

The past 10 years have seen many changes to the 
Manual brought about by decisional law of Boards of 
Review and the United States Court of Military Ap- 
peals. Some two years ago, the JAG Journal published 
its first compilation of such changes. Since that time 
many additional changes have taken place. 
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Introduction to 
THE UNOFFICIAL CHANGES TO MCM, 1951 
By CAPT MACK K. GREENBERG, USN 


ASSISTANT JUDGE ADVOCATE GENERAL FOR MILITARY JUSTICE 


Once again, the staff, U.S. Naval Justice School, work- 
ing with the Military Justice Division of the Office of 
the Judge Advocate General, have completed an up-to- 
date compilation of all changes. The material is of 
such great importance that this issue of the JAG Jour- 
nal is devoted exclusively thereto. The arrangement is 
such that, with little effort, a pocket part can be made 
for insertion in the Manual. Each section of the Manual 
affected should be marked for cross reference to the 
pocket part. By so doing, the “cut and paste” system 
heretofore employed can be avoided. In view of the 
requirement that official changes to the Manual be ac- 
complished by Executive Order, the changes contained 
herein (except those resulting from Executive Order 
and so marked) must remain unofficial in nature. 
may be used as a ready reference in the case or deci- 
sional law which brought about the alterations of the 
Manual. These unofficial changes serve as valuable 
guide points but are not a substitute for looking up the 
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COLUMN 1 


COLUMN 2 





P.9, par. 60. After Ist sentence add following: 


Such appointed counsel shall be officers as defined in Art. 
1(5), but this requirement does not, of course, prevent 
an accused from being represented by individual enlisted 
defense counsel. See U.S. v. Long, 5 USCMA 572, 18 
CMR 148. 


P. 12, par. 7. Add the following at end of 3d subpar.: 


In special and general courts-martial an accuser may 
not be assigned as reporter or as interpreter. See Art. 
1(11). See U.S. v. Moeller, 8 USCMA 275, 24 CMR 85; 
U.S. v. Martinez, 11 USCMA 224, 29 CMR 40. 


P. 13, par. 8, 3d subpar. 
fifth line to read: 

court had jurisdiction over the person and subject mat- 
ter; whether, though having such jurisdiction, it ex- 
ceeded its powers in the sentence pronounced; and 
whether the military has dealt fully and given fair con- 
sideration to each allegation advanced by the petitioner 
in his application for the writ. Grafton v. United 
States, 206 U.S. 333, 347-348; Hiatt v. Brown, 339 U.S. 
103, 110; Burns v. Wilson, 346 U.S. 137. 


Delete quotes and change subpar. from 


In fourth subpar., delete last sentence and substitute therefor: 


Only a federal court has jurisdiction on writ of habeas 
corpus to inquire into the matters set forth in the third 
subparagraph above. See Chapter XXIX. See Burns v. 
Wilson, 346 U.S. 137. 


P. 14, par. 8. Change last paragraph to read: 


The jurisdiction of a court-martial—its power to try and 
determine a case—and hence the validity of each of its 
judgements, is conditioned upon these indispensible 
requisites: That the court was appointed by an official 
empowered to appoint it; that the membership of the 
court was in accordance with the law with respect to 
number and competency to sit on the court (statutory 
eligibility of members or the law officer of a court- 
martial found in Article 25(d) (2) and the last sentence 
of Article 26(a) are not jurisdictional requirements) ; 
and that the court was invested by act of Congress with 
power to try the person and the offense charged. See 
U.S. v. Hurt, 8 USCMA 224, 24 CMR 84; U.S. v. Dyche, 
8 USCMA 430, 24 CMR 240, and other cases cited. 


P. 14, par. 9. Add the following after first subparagraph: 

As to Article 3, court-martial jurisdiction may not be 
exercised if at the time of trial the person has severed 
all connection with the military. See U.S. ex rel. Toth 
v. Quarles, 350 U.S. 11, 76 S. Ct. 1, 100 Led 8. See 11b. 


P. 15, par. 11b. Change the period after “(Art. 3a)" in line 7 to 
@ comma and insert: 

provided that at the time of trial the person is subject 
to the code. See U.S. v. Gallagher, 7 USCMA 506, 22 
CMR 296; U.S. v. Wheeler, 10 USCMA 646, 28 CMR 
212. 


P. 16, par. 11b. Delete the sentence at the bottom of P. 15 be- 
ginning ‘“‘A member of" and ending ‘subject to the code."’ in line 3 
on P. 16, after the sentence ending ‘‘code."’, insert: 
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U.S. v. Brady, 8 USCMA 456, 24 CMR 266. 


P. 200, par. 120b. 
paragraph as follows: 


At the end of the paragraph add a new 


Mental impairment not amounting to legal insanity may 
nevertheless affect a person’s capacity to entertain a 
specific intent, to premeditate, or to possess the requisite 
knowledge which may be an element of the offense See 
U.S. v. Higgins, 4 USCMA 143, 15 CMR 148; U.S. v. 
Kunak, 5 USCMA 346, 17 CMR 346; U.S. v. Edwards, 4 
USCMA 299, 15 CMR 299; and U.S. v. Burns, 2 USCMA 
400,9 CMR 30. 


P. 202, par. 122a. Inlines 7—8 delete: 


, including that supplied by the presumption of sanity. 
See U.S. v. Biesak, 3 USCMA 714, 14 CMR 1382. 


P. 202, par. 122b. After the first paragraph, add the following 
new paragraph: 


The determination of whether the accused possesses 
the requisite mental capacity at the time of trial is 
always an interlocutory ruling to be made by the law 
officer (or the president of a special court-martial) 
before proceeding to trial on the other issues and is made 
subject to objection by any member of the court. After 
the law officer (or president of a special court-martial) 
has made his ruling, but before he asks if there is any 
objection, he should instruct the court as follows: that 


the issue presented is whether the accused possesses 
sufficient mental capacity to understand the nature of the 
proceedings against him and intelligently to conduct or 
cooperate in his defense that his mental capacity at the 
time is different from that involved in determining 
mental responsibility at the time of the commission of 
the offense; that lack of mental responsibility at the time 
of the commission of the offense constitutes a defense to 
the crime charged, while the lack of mental capacity to 
stand trial does not; that once the issue is raised, the 
burden to establish sanity is on the Government, and the 
accused need not prove he lacks such mental capacity; 
that depending on the ruling, that if any member does 
or does not entertain a reasonable doubt as to mental 
capacity, he should object to the ruling. The members 
should be instructed further that the accused is initially 
presumed sane, but if in the light of all the evidence a 
reasonable doubt exists as to the mental capacity of 
the accused to understand the nature of the proceedings 
against him and to conduct or cooperate intelligently in 
his defense, the motion should be granted; that if they 
are satisfied beyond a reasonable doubt that the accused 
has the mental capacity to understand and do the things 
related above, the motion should be denied. A majority 
vote is controlling, and a tie vote is a determination 
against the accused. See Article 52. See U.S. v. 
Williams, 5 USCMA 197, 17 CMR 197. 
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See Grisham v. Hagan, 361 U.S. 278, 80 S Ct 310, 4 L ed 
2d 279; McElroy v. U.S. ex rel. Guagliardo, 361 US 281, 
80 S Ct 305, 4 L ed 2d 282; 361 US 234, 80 S Ct 311,4 L 
ed 2d 288. 


P. 17, par. 13. 
tence the following: 


See 5a(1), Executive Order 10428 of 20 January 1953. 


In second subpar., insert at end of second sen- 


P. 19, par. 15b. 
Unless a record of the proceedings and testimony before 
the court has been made in accordance with the require- 
ments of 83a. (Art. 19) As to forfeiture of pay, even 


Change lines 13 and 14 to read: 


whena... (See U.S. v. Whitman, 3 USCMA 179, 11 
CMR 179. 
P. 22, par. 19. Add at end of first subparagraph: 


See also paragraph 0129 of the 1955 Naval Supplement 
to the Manual for Courts-Martial, concerning authority 
of civilian agents of Naval Intelligence to apprehend. 


P. 23, par. 20a. In the last sentence delete the words “within 
the specified limits of his arrest." 


See U.S. v. Hunt, 3 CMR 573. 


P. 24, par. 20d(1). Add the following subparagraph: 

The above paragraph is not to be construed as restrict- 
ing the imposition or arrest or confinement for purposes 
other than to insure the presence of the accused at trial 
when necessary in the administration of military justice, 
as, for example, when an accused is placed in arrest to 


insure his presence for the impending execution of a 
punitive discharge. See U.S. v. Teague, 3 USCMA 317, 
12 CMR 73. 


P. 28, par. 24b, last line thereof. Change the period after ‘“‘ones"” 
to comma and insert: 

Except that no additional charge may be introduced into 
the trial after the arraignment is complete. See 65b. 
See also U.S. v. Davis, 11 USCMA 407, 29 CMR 223. 


P. 31, par. 28a(3). 
add the following: 
Such words of criminality are not required in a specifica- 
tion alleging a violation of a general order or regulation 
under Article 92 (1) because such an allegation implic- 
itly contains a charge that the act committed by the 
accused was itself an offense and therefore unlawful and 


After the words “‘In this connection see 28c" 


wrongful. See U.S. v. Bunch, 3 USCMA 186, 11 CMR 
186. 
P. 42, par. 33i. After the first sentence add: 


However, if the forwarding officer is an accuser, the 
court must be convened by a superior competent au- 
thority. See 5a(3), See U.S. v. LaGrange, 1 USCMA 
342, 3 CMR 76; U.S. v. Pease, 3 USCMA 291, 12 CMR 
47. 


P. 46, par. 34c. Inline 2, delete the colon and add: 

, bearing in mind that the accused is entitled to be repre- 
sented during the pretrial investigation by the same kind 
of counsel to which he is entitled at the trial, namely, 
counsel qualified within the meaning of Article 27b, 
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P. 206, par. 125. In the sixth paragraph, delete the first three 
sentences and substitute therefor: 

Confinement on bread and water involves confinement in 
a place where the prisoner can communicate with no un- 
authorized person, the daily rations to consist solely of 
bread and water. Confinement on bread and water or 
diminished rations may be adjudged only against per- 
sons attached to or embarked in a vessel and shall not 
be adjudged in excess of three days. See U.S. v. Wap- 
pler, 2 USCMA 393, 9 CMR 23. 


P. 206, par. 125. Last subparagraph commencing ‘‘Solitary con- 
finement is restraint . . .'’, delete entire subparagraph. 


See U.S. v. Stiles, 9 USCMA 384, 26 CMR 164. 


P. 208, par. 126d, line 8. Change the word ‘‘may” to “‘should”’. 


P. 208, par. 126d, line 16. 
and insert: 


See U.S. v. Smith, 10 USCMA 153, 27 CMR 227; 


Change the word “shall” to ‘‘should”’ 


P. 209, par. 126e. 
therefor: 


Unless otherwise provided by the Secretary of the De- 
partment concerned, a sentence in the case of an en- 
listed person of other than the lowest enlisted pay grade 
which, as approved by the convening authority, includes 
(1) a dishonorable discharge or bad conduct discharge, 
whether or not suspended; (2) confinement; or (3) 
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Delete the first paragraph and substitute 


100 


hard labor without confinement, reduces the enlisted 
member to pay grade E-1, effective on the date of ap- 
proval by the convening authority. (The Secretary of 
the Navy has provided that such automatic reductions 
will not be effected in the Department of the Navy. 1955 
NS MCM Section 0109). If the sentence as finally ap- 
proved does not include any of the above punishments, 
all rights and privileges of which he was deprived be- 
cause of such reduction, shall be restored. (Art. 58a). 


P. 210, par. 126h(2), line 7. Change the word “‘will’’ to ‘‘should’’. 


P. 210, par. 126h(2), line 17. 
“should” and insert: 


See U.S. v. Varnadore, 9 USCMA 471, 26 CMR 251; 
U.S. v. Villa, 10 USCMA 226, 27 CMR 300; U.S. v. Jobe, 
10 USCMA 276, 27 CMR 350. 


Change the word ‘‘may” to 


P. 210, par. 126h(2). In the last sentence of the second para- 
graph, delete the words ‘‘to family allowance or to basic allowance 
for quarters” and substitute therefor the words: 

to class Q allotment. 


P. 212, par. 126), line 3. 
and insert: 

See U.S. v. Varnadore, 9 USCMA 471, 26 CMR 251; U.S. 
v. Smith, 10 USCMA 153, 27 CMR 227; U.S. v. Villa, 10 
USCMA 226, 27 CMR 300; U.S. v. Jobe, 10 USCMA 276, 
27 CMR 350. 


Change the word ‘‘will” to ‘‘should” 
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UCMJ, unless he waives such right. See U.S. v. Toma- 
szewski, 8 USCMA 266, 24 CMR 76. 


P. 47, line 11. Change “‘should” to ‘‘must’’ and insert: 
See U.S. v. Samuels, 10 USCMA 206, 27 CMR 280. 


P. 47, at the end of the last subparagraph in 34d (ending ‘‘to his 
counsel.""), insert: 

Upon objection by the accused or his counsel, statements 
of witnesses who are not available will not be con- 
sidered by the investigating officer unless such state- 
ments are under oath or affirmation. See U.S. v. 
Samuels, 10 USCMA 206, 27 CMR 280. 


P. 49, par. 35b. 
paragraph and substitute therefor: 

Although reference to a staff judge advocate or legal 
officer will be made and his written and signed advice 
submitted to the convening authority, See U.S. v. 
Heaney, 9 USCMA 6, 25 CMR 268. 


Delete the first three lines of the second sub- 


P. 51, par. 36b. 
While there is no maximum limitation as to the number 
of members who may be named in orders appointing 
general and special courts-martial, it is not expected 
that convening authorities will usually detail many more 
members that the minimums required by article 16. The 
rotation of court-martial duties among eligible personnel 
of a convening authority’s command should be ac- 
complished through the appointment of two or more 
courts and the alternate reference of cases to such 
courts. See U.S. v. Allen, 5 USCMA 626, 18 CMR 250. 


After the second sentence insert the following: 





P. 52, par. 37b. After the end of the first sentence therein (end- 
ing “(Art. 29a).""), insert: 

‘Good cause contemplates some sort of critical situation 
as distinguished from the usual and ordinary.’ See U.S. 
v. Boysen, 11 USCMA 331, 336, 29 CMR 147, 152. 


P. 53, line 1. Before the sentence beginning ‘‘Ordinarily’’, insert: 
The record of trial should set forth in detail the basis 
of the absence or relief of any member and affirmatively 
establish that such absence or relief falls within the 
provisions of Article 29a. See U.S. v. Grow, 3 USCMA 
77, 83,11 CMR 77, 83.” 


P. 53, par. 37c(2). Add the following: 

The authority to excuse members of courts-martial from 
attendance rests solely in the convening authority and 
may not be delegated by him to a subordinate. As to 
excusing counsel, see 44c as to personnel of the prose- 
cution, and 46c as to personnel of the defense. See U.S. 
v. Allen, 5 USCMA 626, 18 CMR 250, and JAGN opinion 
of 19 March 1954 (JAG:1I:2:ACJ:dvj). 


P. 53, par. 38. 
end, as follows: 
Since the convening authority is responsible for the 
maintenance of discipline and the proper conduct of 
courts-martial within his command, he should insure that 
court members are thoroughly trained in the provisions 
of law which pertain to their duties and that they are 
fully and currently informed of factors directly affecting 
morale and discipline which they should take into ac- 


Delete first paragraph. Add new paragraph at 
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P. 213, par. 126j. 
to read: 


Confinement without hard labor should not be adjudged. 


In last subparagraph change the first sentence 


In addition, commence the following sentence as follows: How- 
ever, the omission of the words, etc. See U.S. v. Dunn, 
9 USCMA 388, 26 CMR 168. 


P. 214, par. 127b. Delete lines 3 through 12 and insert: 


See U.S. v. Villa, 10 USCMA 226, 27 CMR 300; U.S. v. 
Jobe, 10 USCMA 276, 27 CMR 350; U.S. v. Varnadore, 9 
USCMA 471, 26 CMR 251. 


P. 220. 
delete commencing with the line reading ‘‘From unit, organization 
or other’ to and including the line reading “For more than 60 
days’’ and substitute therefor: 


In Table of Maximum Punishments, under Article 86, 


From unit, organization or other place of duty: 


Confinement at hard labor 
not to exceed one month, 
and forfeiture of two- 
thirds pay per month 
not to exceed one month. 

Confinement at hard labor 
not to exceed six months, 
and forfeiture of two- 
thirds pay per month 
not to exceed six months. 

Dishonorable discharge, 


For not more than 3 days 
of absence 


For more than 3 days but 
not more than 30 days of 
absence 


For more than 30 days of 
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absence forfeiture of all pay and 
allowances, and confine- 
ment at hard labor not 


to exceed one year. 


See Executive Order 10565 of 28 September 1954. 


P. 220. In Tale of Maximum Punishments, under Article 87, 
opposite the line reading ‘‘Through Design”, delete the figure “6” 
under the column ‘‘Months"’ and substitute therefor the figure ‘‘1"’ 
under the column ‘“‘Years”’; and opposite the line reading “‘Through 
Neglect’’, delete the figure ‘‘3'’ under the column ‘‘Months” and 
substitute therefor the figure ‘6"’ under the column ‘‘Months”’. 


See Executive Order 10565 of 28 September 1954. 


P. 221. At the end of the footnote at the bottom of the page, 
delete the period and add: 

unless the gravamen of the offense is, in fact, a viola- 
tion of Article 92. See U.S. v. Buckmiller, 1 USCMA 
504, 4 CMR 96. 


P. 228, Section B. Immediately after paragraph heading add the 
following paragraph: 

If an accused is found guilty of an offense or offenses 
for none of which dishonorable discharge is authorized, 
proof of three or more previous convictions during the 
year next preceding the commission of any offense of 
which the accused stands convicted will authorize dis- 
honorable discharge and forfeiture of all pay and al- 
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count in the proper performance of their duties. For 
these purposes, instructions may be issued to the per- 
sonnel of the convening authority’s command. Invari- 
ably, such instructions should be issued by his staff 
judge advocate or legal officer, and should be addressed 
to the command in general, and, therefore, to prospec- 
tive rather than to appointed members of courts-martial. 
Since it is the duty of the law officer to announce to the 
members the substantive law of each case, instructions 
issued by the staff judge advocate or legal officer as to 
matters of law should be limited to procedural matters 
which relate to duty as a court-martial member. Among 
the factors affecting morale and discipline which may 
properly be the subject of comment in such instructions 
are the state of discipline in the command, the preva- 
lence of offenses which have impaired efficiency and 
discipline, and command measures that have been taken 
to prevent offenses. In addition, instructions issued in 
the manner contemplated by this paragraph which care- 
fully refrain from identifying accused persons or court 
members, may properly extend to constructive criticism 
of deficiencies in past court-martial proceedings in the 
command. Care must be exercised to insure that in- 
structions given do not include reference to any specific 
case or cases referred for trial, do not refer to any 
policies concerning recommended or desired punish- 
ments for certain offenses, do not in any way contain 
an implication that the convening authority desires a 
specific result in a specific case, and do not indicate that 
the performance of the members of the court as members 








will be the basis for efficiency or fitness reports. See 





insert: 
also 67f. See U.S. v. Isbell, 3 USCMA 782, 14 CMR 200; | A gooc 
U.S. v. Navarre, 5 USCMA 32, 17 CMR 32; US. v. Fer- some 8 
guson, 5 USCMA 68, 17 CMR 68; U.S. v. Hunter, 3 ameal 
USCMA 497, 13 CMR 53; U.S. v. Littrice, 3 USCMA a new 
487, 13 CMR 43; U.S. v. Hawthorne, 7 USCMA 293, 22 © should 
CMR 83; U.S. v. Walineh, 8 USCMA 43, 23 CMR 227; ; U.S. v. 
U.S. v. Lackey, 8 USCMA 718, 25 CMR 222. MN 3 
m P. 58, 

P. 55, par. 39b(1). Delete the sixth sentence and substitute insert: 
therefor: and be 
Before the court closes to vote on the findings, he in- | instru 
structs it as provided in 73. > canla 
P. 55, par. 39b{1). In the last sentence, change ‘“‘should’’ to (766 (; 
“must”. punisk 
Table 


See U.S. v. Turner, 9 USCMA 124, 25 CMR 386. — 


} dictior 
P. 55, par. 39b(1). In the last line of the paragraph (which is i USC 
the 8th line from the bottom of the page), place a period after ) struct 
“‘ment”’ and delete the remainder of the line. be im] 
P. 56, par. 39b(2). Add the following language at the end of |— ning 
the second paragraph. I 64, 28 
He should not fraternize with court members or trial per- | 671, 2 
sonnel during the course of the hearing and he should ) 
avoid conduct which would seem to indicate bias on his | v. $8, 
part, be a basis for challenge for cause, or justify a 4 Memb 
3 


contention that he interfered with the defense. See U.S. | "®55* 




















lowances and, if the confinement otherwise authorized is 
less than one year, confinement at hard labor for one 
year. 
commission of any offense, periods of unauthorized ab- 
sence as shown by the findings in the case or by evidence 
of previous convictions should be excluded. See 75b(2) 
as to further limitations concerning evidence of previ- 
ous convictions which may be considered. See Execu- 
tive Order 10565 of September 28, 1954. 


P. 228, Section B. 
the following: 


At the end of the present first sentence, add 


The imposition of a punitive discharge under this Sec- 
tion is not a condition precedent to the imposition of 
either or both additional forfeitures and confinement. 
See, however, 127b. Moreover, the punishments listed 
herein are authorized severally, subject to any other 
applicable limitations on sentences. See U.S. v. Prescott, 
2 USCMA 122, 6 CMR 122. 


P. 235, par. 135b, line 10. 
“for the form of record.” 


Place a period after ‘“‘3"' and delete 


P. 241, par. 1380. 
subparagraph: 

In instructing the court, law officers (presidents of spe- 
cial courts-martial) must avoid the use of the term 
“presumption of law” and should substitute for the term 
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Add at end of paragraph the following new 
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v. Walters, 4 USCMA 617, 16 CMR 191. ing a1 
presu 
P. 56, par. 39e. After the first sentence therein (ending ‘‘reason’"’), Walte 
COLUMN 51. COLUMN 52 f om 
“presumption” the phrase “justifiable inference” to the 9 pight 
greatest extent possible. See U.S. v. Miller, 8 USCMA of Ai 
In computing the one-year period preceding the 33, 283 CMR 257; U.S. v. Ball, 8 USCMA 25, 23 CMR a Code 
249. ment 
P. 245, par. 138g. Delete the last sentence of the first paragraph 1 ses 
ry “ el ” y] vestis 
which c¢ es, “C q y, evidence... | 


, and substi- Fok 
milité 
tute therefor: 31b 
The following are some examples of circumstances in their 
which evidence of other offenses or acts of misconduct 


Hai - state 
See U.S. v. Haimson, USC 


186, | 


of the accused is admissible. 
USCMA 208, 17 CMR 208. 


P. 248, par. 140c. Between the first and second sentences of y 480; 

the first subparagraph, insert the following: Dp. 2. 
In this connection, a self-incriminatory statement may be : with * 
handwriting exemplar of a person suspected or accused © The 

of an offense. See U.S. v. Minnifield, 9 USCMA 373, 26 made 
CMR 153. : pers¢ 
P. 249, par. 140a. Delete the subparagraph commencing ‘‘Dur- fg any 

ing an official investigation . . .", and substitute therefor: ques! 
During an official military investigation (formal or in- ) “'S® 
forma!) in which the accused is a person accused or sus- influ 
pected of the offense, obtaining the statement by inter- one 
rogation or request without giving a preliminary warn- [| US. 
ing not to say anything regarding the offense charged or | P24 


suspected—-except when the accused was aware of that | “inve 


4 














200; |. 


Fer- 
oS. 
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insert: 

A good reason means ‘good cause’; which ‘contemplates 
some sort of critical situation as distinguished from the 
usual and ordinary.’ Since the propriety of appointing 
a new law officer is subject to review, the record of trial 
should show the facts which constitute good cause. See 
U.S. v. Boysen, 11 USCMA 331, 336, 29 CMR 147, 152. 


P. 58, line 5. 
insert: 

and before the court closes to vote on the sentence will 
instruct the court as to the maximum punishment which 
can lawfully be imposed by that particular court-martial 
(76b(1) and 81d). He will not inform the court of any 
punishment or quantum of punishment allowed by the 
Table of Maximum Punishments in excess of the juris- 
dictional limits of the court. (U.S. v. Green, 11 
USCMA 478, 29 CMR 294). Ina rehearing he will in- 
struct the court on the maximum punishment which may 
be imposed (see Article 63(b)) but he will not inform 
the court of any punishment which it could impose if this 
were not a rehearing (U.S. v. Eschmann, 11 USCMA 
64, 28 CMR 288). See also U.S. v. Barnes, 11 USCMA 


Change the period after ‘‘b)."" to a comma and 


) 671,29 CMR 487. 
ould 7 


P. 58, par. 41b. After the fourth sentence add the following: 


| Members will not fraternize with the law officer, wit- 


ieee ina 





' nesses, or trial personnel during the course of the hear- 


ing and should avoid any conduct which might raise the 
presumption of prejudice to the accused. See U.S. Vv. 
Walters, 4 USCMA 617, 16 CMR 191. 





P. 64, par. 44g(2). Delete the entire first subparagraph after the 
heading “Presentation of the case." 

See U.S. v. Fair, et al, 2 USCMA 521, 10 CMR 19; U.S. 
v. Johnson, 9 USCMA 178, 25 CMR 440. 


P. 67, par. 48a. 
ticle 27°" and insert: 


, provided that in a general court-martial at least one of 
the counsel present for the defense must be a member of 
a bar of a Federal or State court. U.S. v. Kraskouskas, 
9 USCMA 607, 26 CMR 387; U.S. v. Davis, 9 USCMA 
614, 26 CMR 394. 


P. 68, par. 48b. Before the last sentence add the following: 

In the event of such appeal, the time for the assembling 
of the court should be postponed until the appeal has 
been decided, or, if the court has already assembled when 
such appeal is forwarded, the law officer (president of 
a special court-martial) may, in his discretion, grant 
a request by the accused for a continuance until the ap- 
peal has been decided. See U.S. v. Vanderpool, 10 CMR 
644. 


P. 70, par. 48j(3). In the third line, delete the world “‘generally" 
and substitute therefor: 


specifically 


In the sixth line, delete the period after “‘Ar- 


P. 70, par. 48j(3). In the 4th line from the bottom of the page, 
between “‘review."' and ‘‘Such"’, insert: 

However, see U.S. v. Darring, 9 USCMA 651, 26 CMR 
431. 


P. 72, par. 50a. Add the following: 
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right and the statement was not obtained in violation 
of Article 31b. (Persons not subject to the Uniform 
Code of Military Justice—such as civilian law enforce- 
ment authorities—who conduct an interrogation or re- 
quest a statement in furtherance of any military in- 
vestigation, or in any sense act as instruments of the 
military, are required to give the warning under Article 
3lb. Otherwise, they are not required to do so, and 
their failure will not operate to render inadmissible any 
statement they may secure.) See U.S. v. Grisham, 4 
USCMA 694, 16 CMR 268; U.S. v. Howard, 5 USCMA 
186, 17 CMR 186; U.S. v. Dial, 9 USCMA 700, 26 CMR 
480; U.S. v. Holder, 10 USCMA 448, 28 CMR 14. 


P. 249, par. 140a. Immediately after the paragraph ending 
with “making the statement’, insert the following new paragraph: 
The results of a lie detector test, including any graph 
made in the course of the test and any opinion of the 
person conducting the test as to the truth or falsity of 
any statements made by the accused in response to 
questions asked during the test, are inadmissible. Like- 
wise, statements made while the accused is under the 
influence of drugs or hypnosis are inadmissible in evi- 
dence. See U.S. v. Massey,5 USCMA 514, 18 CMR 138; 


' U.S. v. Bourchier, 5 USCMA 15, 17 CMR 15. 


| P. 249, par. 1400. 


In last line, add the following after the word 


_ “involuntary”: 
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, provided it was not obtained in violation of Article 31b. 
See U.S. v. Kelley, 7 USCA 584, 23 CMR 48. 


P. 250, par. 140a. Line 10, between the words ‘‘official’’ and 
“investigation’"’ insert the word “military”; line 14, delete the 
words “against self-incrimination’’ and substitute therefor the 
words: 

not to say anything at all regarding the offense being 
investigated. See changes on page 249. 


P. 250, end of first full paragraph on page. After the sentence 
ending “as to its voluntary nature."’, insert: 

Upon request by the accused at a general court-martial, 
the law officer must hold an out-of-court hearing on the 
admissibility of his confession. See 57g(2) and U.S. v. 
Cates, 9 USCMA 480, 26 CMR 260. 


P. 250, 3d line from bottom of page. 
and insert: 

See U.S. v. Jones, 7 USCMA 623, 23 CMR 87; U.S. v. 
Dison, 8 USCMA 616, 25 CMR 120; U.S. v. Wenzel, 9 
USCMA 140, 25 CMR 402. 


P. 251. Delete the first full paragraph (beginning “Although” 
and ending ‘‘the accused"’) and insert in place thereof: 

Not only is a confession or admission inadmissible if it 
was not voluntarily made, but all evidence found solely 
by means of an inadmissible confession or admission is 
likewise inadmissible. See U.S. v. Haynes, 9 USCMA 
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Change ‘‘may”’ to ‘“‘must” 








COLUMN 11 


COLUMN 12 





The accused may, at his own expense, engage the serv- 
ices of a counter-interpreter to test the correctness of a 
qualified court-interpreter’s translation. See 141 as to 
the use of a counter-interpreter by the accused. See 
U.S. v. Rayas, 6 USCMA 479, 20 CMR 195. 


P. 74, par. 53d. 
insert the following: 


After the words ‘‘see 74f(1) for procedure” 


The law officer may not appear before the court in 
closed session to assist in putting the sentence in proper 
form. Numerous cases hold a violation of this language 
to be error, and, in some cases, prejudicial error as to 
the sentence. Art. 26(b), Art. 39, 74f(1), MCM, 1951, 
U.S. v. Keith, 1 USCMA 493, 4 CMR 85. 


P. 74, par. 53d. 


Members of general and special courts-martial, includ- 
ing the President of a special court-martial, shall not 
have access to or use in any closed sessions, the Manual 
for Courts-Martial, reports of the United States Court 
of Military Appeals, reports of Boards of Review, or 
any other legal reference material. Members of general 
and special courts-martial, except the President of a 
special court-martial, shall not have access to or use 
any such publications or material in open sessions. 
See U.S. v. Rinehart, 8 USCMA 402, 24 CMR 212. 


P. 74, par. 53e. Delete the second sentence of the first subpara- 
graph and substitute therefor: 


Unless otherwise limited by departmental regulations, 
however, the convening authority or the court may, for 


Add new subparagraph at end: 





security or other good reasons, direct that certain spec- 
tators or classes of spectators be excluded from a trial, 


but this authority should be most cautiously exercised. | 


See U.S. v. Brown, 7 USCMA 251, 22 CMR 41. 


P. 74, par. 53g. Revise the first sentence to read as follows: 


Both sides are entitled to an opportunity properly to | 


present and support their respective contentions, by 
argument or otherwise, upon any question or matter 
presented to the court for decision, including the sen- 
tence to be imposed. See 75a. See U.S. v. Waller, 18 
CMR 473, 481. 


P. 75, par. 53h. Change the period at the end of the third 
sentence thereof (ending ‘‘in the premises.’’) to a comma, and 
insert: 


except that, in a general court-martial, the explanation | 


porn ar 


ee 


to the accused of his right to remain silent or testify | 


as a witness should, if such explanation is required, be 
made in an out-of-court session. See U.S. v. Endsley, 10 
USCMA 255, 27 CMR 329. 


P. 77, 78, par. 55a. Delete the last four words of line 7 (may, 
in its discretion,) and the remainder of page 77. Delete the first 
eight words of line 1, page 78, (through “‘latter”). Insert: 
must nevertheless proceed to a determination of the 
specification(s) referred to it for trial (U.S. v. Johnpier, 
12 USCMA 90, 30 CMR 90). In this— 


P. 79, par. 57b. 
Where, however, an accused raises a defense or an objec- 


Add the following sentence: 
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792, 27 CMR 60. 


P. 252, par. 140a. Delete the entire last subparagraph of para- 
graph 140a. See U.S. v. Price, 7 USCMA 590, 23 CMR 54. 


P. 254, par. 141. Add the following new third paragraph: 


The accuracy of the court interpreter’s translation of 
testimonial questions and answers is in the nature of a 
question of fact and, therefore, may be the subject of 
impeachment. The accused may challenge the accuracy 
of the court interpreter’s translations either through 
cross-examination of the interpreter, or by means of 
calling a counter-interpreter. Although the exactness 
of the translation of the court interpreter may thus be 
questioned by the opposing party, the law officer (or the 
president of a special court-martial) may in his discre- 
tion limit this procedure to prevent undue delay in the 
trial. See 50a. See U.S. v. Rayas, 6 USCMA 479, 20 
CMR 195. 


P. 255, par. 142b. 
between the present first and second sentences: 


First paragraph, insert the following sentence 


However, there must be some independent evidence of 
the exciting or startling event before the statement may 
be admitted. See U.S. v. Mounts, 1 USCMA 114, 2 
CMR 20. 


P. 260, par. 143b(1). insert the following sentence following 
the third sentence in the third subparagraph: 
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On cross-examination, the party against whom the writ- © 
ings are to be admitted may test the genuiness of the © 


handwriting exemplars and the accuracy of the testi- 


mony of the witness who identified them, whether or not * 
a collateral issue is thereby raised. See U.S. v. McFer- © 


ren, 6 USCMA 486, 20 CMR 202. 


P. 271, lines 1 and 2. 
appear that the dep as a witness,’’ and insert: 


See U.S. v. Mulvey, 10 USCMA 242, 27 CMR 316. 


AP 





P. 271, line 3. After the sentence ending “objection."’, insert: 
In the absence of waiver by the defense, the prosecution 


Delete ‘‘or on the ground that it does not 











may not introduce into evidence a deposition taken on | 
written interrogatories at the instance of the prosecu- | 


tion if the accused was not given an opportunity to be 
present with his counsel at the taking of such deposition. 
See U.S. v. Jacoby, 11 USCMA 428, 29 CMR 244. 


P. 277, par. 148e. 
the word “‘adultery’’. 
178. 


Line 14, after the word “polygamy” insert 


P. 280, par. 149b{1), in line six on indicated page, immediately 
after the werd “misconduct”, insert the following: 

(except that an accused’s credibility may not be im- 
peached by inquiry into prior juvenile court proceed- 
ings or convictions). See U.S. v. Cary, 9 USCMA 348, 
26 CMR 128. 


= 


See U.S. v. Leach, 7 USCMA 388, 22 CMR | 
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tion which should properly be considered by the court in 
its determination of guilt or innocence, and which re- 
solves itself into a question of fact, that issue is not 
purely interlocutory and must be presented to and de- 
cided by the court pursuant to appropriate instructions. 
See U.S. v. Ornelas, 2 USCMA 96, 6 CMR 96. 


P. 79, line 5. After sentence ending ‘‘causes.”’, insert: 


See U.S. v. Williams, 11 USCMA 459, 29 CMR 275, for 
an example of insufficient cause for withdrawal. 


P. 79, par. 56d. 
e. Mistrial—The law officer (president of a special 
court-martial) may declare a mistrial whenever in his 
judgment, taking all circumstances into consideration, 
such action is manifestly necessary in the interests of 
justice. The declaration of a mistrial is not a bar to 
further prosecution and is an interlocutory question. 
See U.S. v. Stringer, 5 USCMA 122, 17 CMR 122. 


P. 80, par. 57c, at the end, insert: 
However, the ruling of the president with respect to the 
granting of instructions is final and not subject to ob- 


jection by any court member. U.S. v. Bridges, 12 
USCMA 96, 30 CMR 96. 


P. 80, in line 10 of 57d(1), change ‘“‘may"’ to ‘‘should”’ and insert: 


See U.S. v. Williams, 5 USCMA 197, 17 CMR 197, where 
the court indicated failure to instruct was error and, in 
certain situations might be prejudicial error. 


This is a new paragraph reading as follows: 


P. 80, par. 57d(1). Add the following: 


In admitting certain evidence the law officer should con- 
sider whether or not instructions to the court with re- 
gard to his ruling as to admissibility, or the weight to 
be attached to the evidence, are required. See, for ex- 
ample, 140a, and the third paragraph of 153b(2). See 
U.S. v. McDonald, 14 CMR 6338; cf., U.S. v. Davis, 2 
USCMA 505,10 CMR 3. 


P. 81, par. 57g(2). Immediately after the parenthesis and comma 
in line 2 of the second subparagraph, insert the following: 

and hearing concerning the admissibility of a pretrial 
statement of the accused, when the defense has requested 
that such hearing be held out of the presence of the 
members of the court. See U.S. v. Cates, 9 USCMA 
480, 26 CMR 260. 


P. 81, par. 57g9(2). 
paragraph to read: 


Revise next to last sentence of second sub- 


If such proceedings involve only arguments or offers of 
proof they should be recorded, transcribed and appended 
to the record of trial for the information of reviewing 
authorities. See U.S. v. Lampkins, 4 USCMA 831, 15 
CMR 81: 


P. 82, par. 57g(2). Delete the last two sentences of the last 
subparagraph and substitute therefor: 


Such written arguments or briefs need not be brought 
to the attention of the members of the court but should 
be made a part of the record of trial of the case. The 
law officer should direct that such written arguments or 
briefs be appended to the record for the consideration of 
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P. 284, par. 150b. Line 3 of last paragraph, delete the words 
“in which he expresses’’ and substitute therefor: 


requiring him to exercise his mental and physical facul- 
ties in order to express; 


delete the last sentence of last paragraph and substitute therefor: 


Also the prohibition is not violated by requiring a person 
(including an accused) to try on clothing or shoes, to 
place his feet in tracks, to grow a beard or to shave, 
or to submit having his fingerprints taken. On the other 
hand, the prohibition is violated by requiring a person 
to make a sample of his writing or to utter words for the 
purpose of voice identification. Also, a person may not 
be required to give a sample of his urine or to submit to 
extraction of other body fluids unless such extraction 
can be accomplished without offending against the can- 
ons of decency and fairness. But see U.S. v. Hill, 12 
USCMA 9, 30 CMR 9; see also U.S. v. Eggers, 3 USCMA 
576, 18 CMR 132; U.S. v. Williamson, 4 USCMA 320, 
15 CMR 320, U.S. v. Rosato, 3 USCMA 143, 11 CMR 
143; U.S. v. Jones, 5 USCMA 587, 18 CMR 161; U.S. v. 
Jordan, 7 USCMA 452, 22 CMR 242; U.S. v. Speight, 
5 USCMA 668, 18 CMR 292. 


P. 285, par. 151b(2). Delete the 1st word in the 8th line (‘‘Com- 
munications"), and insert: Confidential communications 


P. 285, par. 151b(2). 


At the end of line 17 (after ‘‘are’’), insert: 


105 


confidential (See U.S. v. Winchester, 12 USCMA 74, 30 
CMR 74) 


P. 287, par. 152, line 3. After “‘instigated"’, insert: 


or participated in (U.S. v. DeLeo, 5 USCMA 148, 17 
CMR 148) 


P. 288, par. 152. insert: 


The rule announced by this paragraph does not preclude 
the use by the Government of evidence obtained through 
any search effected by a person subject to the Code who 
is acting in a purely unofficial capacity, or by American 
state authorities or foreign authorities, so long as fed- 
eral agents, including military agents, did not par- 
ticipate in such search. See U.S. v. DeLeo, 5 USCMA 
148, 17 CMR 148; U.S. v. Rogan, 8 USCMA 739, 25 
CMR 248. 


Line 11 after the word ‘‘above’’, 


P. 290, lines 13 and 14. Delete ‘‘the accused as the person who 
committed, or did not commit, the offense in question," and insert: 
any person, if the identity of such person is relevant to 
an issue properly before the court (U.S. v. Tobita, 3 
USCMA 267, 12 CMR 23) 


P. 291, par. 
sentence: 


See U.S. v. Roark, 8 USCMA 279, 24 CMR 89; U.S. v. 
Cary, 9 USCMA 348, 26 CMR 128. 


153b(2)(b). Insert the following after the first 
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reviewing authorities. See U.S. v. Lampkins, 4 USCMA 
31,15 CMR 31. 


P. 82, par. 57g(3). Add the following at the end: 


In view, however, of the prohibition against members 
of the court having copies of the Manual for Courts- 
Martial (See 53d), he should in open session instruct the 
court as to the law applicable to the issue ruled upon 
before closing the court. See U.S. v. Rinehart, 8 
USCMA 402, 24 CMR 218. 


P. 82, par. 58a. In the first sentence delete the words ‘‘A court- 
martial"’ and substitute: 

The law officer (president of a special court-martial). 
See U.S. v. Knudson, 4 USCMA 587, 16 CMR 161. 


P. 82, par. 58c. Add the following sentence: 

In computing the five or three-day period, the day of 
service and the day the court meets must be excluded; 
and it is highly desirable where practicable to exclude 
Sundays and legal holidays also. See U.S. v. Nichols, 2 
USCMA 27, 6 CMR 27. 


P. 83, par. 58e. Revise the paragraph to read as follows: 

e. Application and action thereon.—Application should 
be made to the law officer (president of a special court- 
martial) if the court is in session, otherwise to the con- 
vening authority. If the court is in session the law 
officer rules finally on an application for a continuance 
and his ruling is not subject to review until the trial 
has been completed. An application to the law officer 
(president of a special court-martial) for an extended 


delay may, in his discretion, be referred by him, prior F 
to ruling, to the convening authority for information © 


and advice. The views of the convening authority are, 
however, advisory only and the law officer in any case 








bears final responsibility for the ruling. Although the d 
proper time for making an application to the law officer © 


(president of a special court-martial) is after the ac- 


cused is arraigned and before he pleads he may permit | 
See U.S. v. Knudson, | 


it to be made at any other time. 
4 USCMA 587, 16 CMR 161. 


P. 87, par. 61f(1). Delete line 16, beginning ‘martial, should 
the’’, through line 19, ending ‘“‘before a general court-martial”. 
Insert therefor: 

martial, if the accused desires to be represented only 
by counsel of his own selection, such counsel must be a 
member of the bar of a Federal or State court. See 
U.S. v. Kraskouskas, 9 USCMA 607, 26 CMR 387. 


P. 88, par. 61f(3). In line 15 on page 88, delete the period 
after the word “‘proceed”’ and the remainder of the subparagraph 
and insert therefor: 


, provided that in a general court-martial at least one 
of the counsel for the defense must be a member of a 
bar of a Federal or State court. If the accused does not 
expressly request that he be represented by counsel then 
present, or if no counsel for the defense in a general 
court-martial is a member of a bar of a Federal or 
State court, the court will adjourn pending procurement 
of a defense counsel who has the requisite qualifications. 
Regardless of the legal qualifications of individual coun- 
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This does not include, however, juvenile court convic- 
tions. 


P. 295, par. 154a. Rewrite subparagraph (3) as follows: 
“Ignorance or mistake of fact.—(a) Specific intent 
offenses.—An honest ignorance or mistake of fact will 
exempt a person from criminal responsibility for crimes 
requiring a specific intent where such intent depends 
upon knowledge of a particular fact and the ignorance 
or mistake of fact negates such knowledge, (U.S. v. 
Rodriquez-Suarez, 4 USCMA 679, 16 CMR 253) even 
though that ignorance or mistake be unreasonable or 
one occasioned by the person’s own carelessness or fault 
(U.S. v. Holder, 7 USCMA 213,22 CMR 8). For a mis- 
take of fact, however, to constitute a defense, it must be 
a mistaken belief of such a nature that the conduct 
would have been lawful and the facts been as the ac- 
cused believed them to be (U.S. v. Rowan, 4 USCMA 
430, 16 CMR 4). Specific intent offenses are those 
offenses requiring an intentional act (e.g., Articles 
83(1), 87 (through design), and 90(2)) and offenses re- 
quiring a wrongful act plus a concurrent or later formed 
specific intent (e.g., Articles 85(a) (1), 107, 121, 123, 
131, 132(1) (a), and assaults with intent to commit cer- 
tain offenses of a civil nature under Article 134). (b) 
General intent offenses—An honest ignorance or mis- 
take of fact will exempt a person from criminal respon- 
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sibility for a limited number of general intent offenses, 
even though that ignorance or mistake be unreasonable 
or one occasioned by the person’s own carelessness or 
fault. Again, for a mistake of fact to constitute a de- 
fense to these offenses, it must be a mistaken belief of 
such a nature that the conduct would have been lawful 
had the facts been as the accused believed them to be. 
Offenses included in this category include offenses re- 
quiring actual knowledge (e.g., Articles 89, 90, 91, and 
92(2)) and offenses requiring conscious possession (e.g., 
wrongful possession of certain habit forming drugs 
under Article 134). In addition an accused may assert 
as an affirmative defense, to habit forming drug offenses, 
his honest ignorance or mistake of fact concerning the 
physical composition of the forbidden substance (U.S. 
v. Holloway, 10 USCMA 595, 28 CMR 161). In other 
general intent offenses, only an ignorance or mistake of 
fact which is both honest and reasonable will exempt a 
person from criminal responsibility (U.S. v. Holder, 7 
USCMA 213, 22 CMR 8).” 


P. 295, par. 154a(4). 
“and reasonable”’. 


See U.S. v. Sicley, 6 USCMA 402, 20 CMR 118. 


In fifth and sixth lines, delete the words, 


P. 295, par. 1540/4). Line 13, insert the following after the 
word “command” and before the parenthesis: 


which is not more than one step removed from the De- 
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sel, the duly appointed defense counsel and assistant 
defense counsel shall, if the accused so desires, act as 
associate counsel; otherwise they shall be excused by 
the president of the court and the court may proceed, 
except that in a general court-martial it may proceed 
only if the individual counsel is a member of the bar 
of a Federal or State court. U.S. v. Kraskouskas, 9 
USCMA 607, 26 CMR 387; U.S. v. Davis, 9 USCMA 
614, 26 CMR 394. 


P. 90, par. 62b. 
paragraph: 
The failure of the law officer or court members to dis- 
close any of the foregoing grounds for challenge, or any 
other facts or circumstances known to them which may 
be a ground for challenge, may result in a disapproval 
of the proceedings and a rehearing or dismissal of 
charges. On the other hand, caution should be exercised 
that, in disclosing grounds for challenge, other offenses 
or misconduct of the accused not be disclosed, which 
could result in reversible error. See U.S. v. Schuller, 
5 USCMA 101, 17 CMR 101, U.S. v. Gordon, 2 CMR 
322; U.S. v. Fish, 3 CMR 199; U.S. v. Foster, 14 CMR 
382; U.S. v. McCoy, 15 CMR 632; U.S. v. Richard, 7 
USCMA 46, 21 CMR 172. 

P. 90, par. 62c. 
If it appears from any disclosure that the law officer or 
a member is subject to challenge on any ground stated in 


clauses (1) to (8) of 62f, and the fact is not disputed, 
action should be immediately taken by the court as if 


After the first paragraph add the following new 


Change the first sentence to read: 


the member had been challenged in accordance with the 
procedure set forth in 62h (3) and (4). See U.S. v. 
Jones, 7 USCMA 283, 22 CMR 73. 


P. 93, par. 62h(2). Delete lines 5 and 6 and substitute therefor: 
officer should be considered challenged and action should 
immediately be taken by the court in accordance with 
the procedure set forth in 62h(3) and (4); otherwise 
the challenge, if not withdrawn, must be passed. See 
U.S. v. Jones, 7 USCMA 283, 22 CMR 73. 


P. 93, par. 62h(2), line 10. Change the period after the word 
“challenge’’ to a comma and insert: 

and such examination may properly extend to statutory 
disqualifications, implied bias, actual bias, or other 
matters which may have some substantial and direct 
bearing on an accused’s right to an impartial court. The 
accused should be allowed considerable latitude in such 
examination. See U.S. v. Parker, 6 USCMA 274, 19 
CMR 400; U.S. v. Lynch, 9 USCMA 523, 26 CMR 303. 


P. 94, par. 63. 


A witness is one whose declaration is received as evi- 
dence for any purpose, whether such declaration be 
made on oral examination, affidavit, or otherwise. For 
example, a person who has executed an authenticating 
certificate to a document introduced in evidence by the 
prosecution may be deemed a witness for the prosecu- 
tion. See U.S. v. Moore, 4 USCMA 675, 16 CMR 249. 


P. 95, par. 65b, lines 2 through 5. Beginning with the comma 
after ‘‘charges"’ in line 2 delete everything through the comma 


Add the following new paragraph: 
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partments of the Army, Navy or Air Force and the 
Headquarters of the Marine Corps and Coast Guard. 
See U.S. v. Stone, 9 USCMA 191, 25 CMR 453. 


P. 295, par. 154014), in line 14. Delete the comma after the 
word ‘“‘directive’’ and substitute therefor a period, and delete the 
remainder of the subparagraph. See U.S. v. Curtin, 9 USCMA 
427, 26 CMR 207. 


P. 296. 


In a trial involving more than one accused, a stipulation 
may be considered only as to those accused who actually 
join in the stipulation and the court should be so in- 
structed.. See U.S. v. Thompson, 11 USCMA 252; 29 
CMR 68. 


After par. 154b(1) (ending ‘“‘for any purpose."’), insert: 


P. 297, par. 154d. Change last sentence to read: 

However, a waiver of an objection does not amount to 
consent if consent is required, and a mere failure to ob- 
ject does not amount to a waiver if so indicated in this 
Manual or if the denial of a substantial or fundamental 
right is involved. In no case will a waiver be applied 
when to do so would result in a manifest miscarriage 
of justice or would otherwise seriously affect the fair- 
ness, integrity or public reputation of judicial proceed- 
ings. Under most circumstances, a waiver will not be 


applied when the accused is represented by a non-lawyer. 
See U.S. v. Mitchell, 7 USCMA 293, 22 CMR 83; U.S. 
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v. Patrick, 8 USCMA 212, 24 CMR 22; U.S. v. Williams, 
7 USCMA 434, 22 CMR 224; U.S. v. Anderson, 8 
USCMA 603, 25 CMR 107; U.S. v. Blankenship, 7 
USCMA 328, 22 CMR 118. 


P. 304, par. 158. Delete first sentence of paragraph commencing 
on line 5, and substitute therefor: 

Whether an offense found is necessarily included in an 
offense charged depends almost entirely on the facts 
stated and proved in support of the offense alleged. In 
most cases, an offense found is necessarily included in an 
offense charged if all of the elements cf the offense 
found are necessary elements of the offense charged. It 
is possible, however, that a lesser included offense may 
include elements which are not part of the principal of- 
fense charged. For example, if the evidence shows that 
the accused was engaged in a robbery and shot the 
victim with intent to kill or at least with intent to in- 
flict great bodily harm, unpremeditated murder under 
Article 118(2) may be considered a lesser included 
offense to felony murder under Article 118(4), although 
the element of intent is not part of a felony murder 
charge. See U.S. v. Davis, 2 USCMA 505, 10 CMR 38; 
U.S. v. Duggan, 4 USCMA, 396, 15 CMR 396; U-S. v. 
Malone, 4 USCMA 471, 16 CMR 45. 


P. 308, par. 162. In the first subparagraph delete the last sen- 
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after “him” in line 4, change the comma after “introduced” to a 
period and delete the rest of the sentence. In line 5, place a 
comma after “‘if’’ and insert: 


prior to completion of the arraignment. 


At the end of par. 65b, insert: 

See U.S. v. Davis, 11 USCMA 407, 29 CMR 223, which 
holds that this subparagraph means that once the ar- 
raignment in a particular trial is complete, no additional 
charge may be introduced at that trial. 


P. 97, par. 67d, in the last subparagraph, line 6, change the word 


oe iss”’ to “p ry ” 





The U.S. Court of Military Appeals in U.S. v. Williams, 
5 USCMA 197, 17 CMR 197, and in U.S. v. Lopez- 
Malave, 4 USCMA 341, 15 CMR 341, held that a motion 
to dismiss on grounds of insanity at the time of the 
trial is not a proper motion; in such circumstances the 
proper request for relief is an application for a contin- 
uance pursuant to 58. 


P. 97, par. 67e. 
line, add the following: 


Following the word “argument.” in the fifth 


Such arguments before a general court-martial should 
be held out of the presence of the court and directed to 
the law officer except that where a motion for a finding 
not guilty or a motion in which the sanity of the accused 
is an issue is involved, the arguments should be pre- 
sented to the court since with respect to these questions 
the court is the trier of the facts. Further, in either 
situation, counsel may include in his argument the facts 





upon which his legal citations were based. See U.S. v. 
Bouie, 9 USCMA 228, 26 CMR 8. 








P. 97, par. 67e. Omit the last sentence of the first subparagraph. ) 
The statement is not invariably correct. f 


See U.S. v. Ornelas, 2 USCMA 96, 6 CMR 96. 


In the second subparagraph, first sentence, immediately after the | 
word “‘innocence"’, insert the following: 

that issue must be presented to and be decided by the | 
court under the appropriate instructions. , 


Commence the next word “‘the” with a capital letter, change the | 
ending period to a comma and add: ; 
in which instance the submission of the motion to the | 
court is also deferred. See U.S: v. Ornelas, 2 USCMA 
96, 6 CMR 96. 


P. 98, par. 67f. In the fourth subparagraph, delete the second | 
and third sentences and substitute the following: i 
As to motions granted by the court which do not amount 
to a finding of not guilty, the convening authority may, 
if he disagrees, return the record of trial to the court | 
with a statement of his reasons for disagreeing and with | 
instructions that the court reconvene and reconsider its _ 
ruling with respect to the matters as to which the con- 
vening authority is not in accord with the court (Article 
62a). The court will exercise its sound discretion in re- _ 
considering the motion. See U.S. v. Knudson, 4 © 
USCMA 587, 18 CMR 161; U.S. v. Robinson, 20 CMR 
816. 
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tence which reads “‘The term ‘enlistment’ included induction or 
any other means of entry into service in an armed force." 


See U.S. v. Jenkins, 7 USCMA 261, 22 CMR 51. 


P. 310, par. 164c. At the end of the subparagraph commencing 
“without being regularly, etc.'’, add the following: 

Desertion in this manner is not, however, a separate sub- 
stantive offense of desertion, but Article 85a(3) instead 
merely prescribes a method of proving the offense of 
desertion prescribed by Article 85a(1). See U.S. v. 
Johnson, 5 USCMA 297, 17 CMR 297. 


P. 311, par. 164a0(1). Lines 16-18, delete the words, “and a 
Purpose to return, provided a particular but uncertain event hap- 
pens in the future, may be considered an intent to remain away 
permanently.” 


See U.S. v. Rushlow, 2 USCMA 641, 10 CMR 139. 


P. 313, par. 164a. Beginning at line 22 delete the words ‘‘or 
attempts either such act while in a duty status or while on pass, 
liberty or leave."’; in line 24 delete the words “‘abandons his 
status of duty, pass, liberty or leave,"’; and delete the sentence 
commencing in line 26 with the words “Similarly, a member, etc." 


See U.S. v. Johnson, 7 USCMA 488, 22 CMR 278. 


P. 313, par. 164a. Line 19, after the words “enlistment or 
appointment’, insert the following: 


Return to military control whether voluntary or by 
apprehension, may be effected by return to any of the 
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armed services, whatever may be the service of which © 
the accused is a member. 
625, 10 CMR 123. 


P. 313, par. 164a. Subparagraph entitled Intent in desertion by © 


See U.S. v. Coates, 2 USCMA © 


absence with intent to remain away permanently, delete first sen- _ 


tence and the portion of the second sentence on line 5, and substi- } 
tute therefor: 


If the condition of absence without proper authority is | 
much prolonged, such fact may be considered together ” 


with other facts and circumstances related to the case 
in inferring an intent to remain absent permanently, 


unless the accused has offered an explanation of his | 
absence, and such explanation was of such persuasive | 
effect to create a reasonable doubt as to the validity of © 


such inference. A plea of guilty of absence without 
leave to.... See U.S. v. Cothern, 8 USCMA 158, 23 
CMR 382; U.S. v. Soccio, 8 USCMA 477, 24 CMR 287; 
U.S. v. Burgess, 8 USCMA 163, 23 CMR 387. 


P. 314, par. 164a. 
insert the following: 


Line |, after the words ‘‘can be inferred."’, 


Although there is a difference in the allowable punish- { 


ment for absences of more or less than sixty days (See 
Table of Maximum Punishments, paragraph 127c), this 
provision does not indicate that one or the other of the 


periods constitutes a “prolonged absence”; any absence, [ 


of whatever duration, may be prolonged, depending upon 
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P. 99, par. 67g, lines 3 and 4. Delete ‘‘or that owing to the long 
delay in bringing him to trial he is unable to disprove the charge 
or to defend himself,”’ and insert: 

See U.S. v. Hounshell, 7 USCMA 3, 21 CMR 129; U.S. 
v. Wilson, 10 USCMA 398, 27 CMR 472; U.S. v. Brown, 
10 USCMA 498, 28 CMR 64; U.S. v. Davis, 11 USCMA 
410, 29 CMR 226. 


P. 104, par. 68g, line 2. After “Article 15" insert: 
, or disciplinary punishment under Article 13 (U.S. v. 
Williams, 10 USCMA 615, 28 CMR 181). 


P.104. Add the following subparagraph to par. 68: 

i. Speedy trial—The right to a speedy trial is a sub- 
stantial one (Art. 10), denial of which can be remedied 
only by dismissing the charge(s) as to which trial has 
been unreasonably delayed. The right to object to a 
denial of the right of speedy trial is ordinarily waived 
unless a timely motion to dismiss is made at trial and 
unless, prior to trial, the accused has indicated some ob- 
jection to the lapse of time between the initiation of the 
charge(s) (29a) and the trial, such as by making a 
request (67) for a speedy trial to an officer ‘who at the 
time is working in a military justice capacity’, or by ob- 
jection to a continuance of the case requested by the 
prosecution. A plea of guilty is not alone a waiver of 
the issue of denial of a speedy trial. The determination 
of whether an accused has been denied a speedy trial 
depends upon all the circumstances in a particular case. 
See U.S. v. Hounshell, 7 USCMA 3, 21 CMR 129; U.S. 
v. Wilson, 10 USCMA 398, 27 CMR 472; U.S. v. Brown, 


10 USCMA 498, 28 CMR 64; U.S. v. Davis, 11 USCMA 
410, 29 CMR 226. 


P. 107, par. 69e. 
matter: 


After the last sentence add the following new 


However, if evidence of legally severable acts is offered 
by the prosecution in support of a general allegation, the 
law officer should grant the accused’s motion that the 
prosecution be restricted to proof of one act and that the 
court be restricted to consideration of that act in 
predicating findings of guilty. For example, where rape 
is alleged in general terms and the prosecution evidence 
shows that the accused first started to have intercourse 
with the victim and then desisted and attempted to 
persuade his companions to leave the victim alone, but 
that he was driven off and one of his companions subse- 
quently had intercourse with the victim with the aid of 
another of his companions, the law officer should grant 
the accused’s motion to require the prosecution to re- 
strict the proof either to that which would establish the 
accused as a common-law principal based on the first 
occurrence, or as an aider and abettor based on the 
second incident. Otherwise, the accused could be found 
guilty because the court membership believes him guilty 
of different offenses, some of the court members of one 
offense and some of another offense, without full con- 
currence by the proper majority on either offense. See 
U.S. v. Everett, 16 CMR 676; U.S. v. Doyle, 17. CMR 
615, and cases cited therein. 


P.107. Add new paragraph 69f, as follows: 
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the circumstances of the case. 
USCMA 44, 17 CMR 44. 


P. 316, par. 165. In the first paragraph of ‘proof’, change (b) 
to (c) and insert the following as (b): 


that the accused had knowledge of the time and place 
of such duty; 


See U.S. v. Deain, 5 


P. 318, par. 166. 
therefor: 


Delete the present Proof section and substitute 


Proof—(a) That the accused was required in the course 
of duty to move with a ship, aircraft or unit; (b) that 
the accused had actual or constructive knowledge of the 
prospective movement of the ship, aircraft or unit; 
(c) that, at the time and place alleged, the accused 
missed the movement of said ship, aircraft or unit; and 
(d) that the accused missed the afore said movement 
through neglect or design, as alleged. See U.S. v. Jones, 
1 USCMA 276, 3 CMR 10; U.S. v. Thompson, 2 USCMA 
460, 9 CMR 90. 


P. 320, par. 168. In the Proof section delete the period at the 
end and add the following: 

; and (d) that the accused at the time knew that the 
person against whom the acts or words were directed 
was his superior officer. See rulings in U.S. v. Miller, 


2 USCMA 194, 7 CMR 70; U.S. v. St. Pierre, 3 USCMA 
33, 11 CMR 33; U.S. v. Simmons, 1 USCMA 691, 5 CMR 
119; U.S. v. Wallace, 2 USCMA 595, 10 CMR 93. 
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P. 321, par. 169a. In the Proof section, delete the period at the 
end and add the following: 


; and (d) that the accused at the time knew the officer 
was his superior officer. See paragraph 168. 


P. 322, par. 169b. In the Proof section, delete the period at the 
end and add the following: 

; and (d) that the accused at the time knew the officer 
was his superior officer. See paragraph 168. 


P. 323, par. 170b, c, and d. 
element in each: 
that at the time the accused knew that the warrant 


officer, noncommissioned officer or petty officer was his 
superior. See paragraph 168. 


In the Proof sections add as an 


P. 323, par. 171a, line 6. Between the words “‘a’’ and ‘‘com- 
mander” insert the word ‘‘major”’. 


P. 323, par. 1714, line 7. 


A major commander is one who has a ‘substantial posi- 
tion in effectuating the mission of the service.’ See 
U.S. v. Brown, 8 USCMA 516, 25 CMR 20. Normally, 
one who occupies such a ‘substantial position’ will 
have the power to convene a general court-martial, but 
such power is not necessarily controlling. See U.S. v. 
Tinker, 10 USCMA 292, 27 CMR 366; U.S. v.. Keeler, 
10 USCMA 319, 27 CMR 393; U.S. v. Ochoa, 10 USCMA 
602, 28 CMR 168; U.S. v. Porter, 11 USCMA 170, 28 
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Insert after ‘‘command."’: 
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69f. Motion for change of venue—If an accused can 
demonstrate that there exists at the place of trial where 
the prosecution is pending so great a prejudice against 
him that he cannot obtain a fair and impartial trial in 
that place, he is entitled to be tried in some other place. 
Objection to trial on this ground should be raised by a 
motion for change of venue. When such a motion is 
granted by the law officer, the case shall be returned to 
the convening authority for arrangements for trial 
elsewhere. See U.S. v. Gravitt, 5 USCMA 249, 17 CMR 
249. 


P. 110, par. 71b. 


The defense of res judicata is based on the rule that any 
issue of fact or mixed law and fact (but not an unmixed 
question of law) put in issue and finally determined by a 
court of competent jurisdiction cannot be disputed be- 
tween the same parties in a subsequent trial even if the 
second trial is for another offense, and even though the 
determination was reached upon an erroneous view or 
by an erroneous application of the law. See U.S. v. 
Smith, 4 USCMA 369, 15 CMR 369. 


P. 112, par. 72c. 
end: 

No counsel should be permitted to cite legal authorities 
or to argue the facts of other cases in argument on the 
findings or the sentence (75e). Legal authorities should 
be cited for their holdings of law only in argument on 
collateral issues such as motions, objections, challenges, 
and requests; the facts upon which such holdings are 


Change the first sentence to read as follows: 


Add the following new subparagraph at the 


based may be presented, however. (U.S. v. Bouie, 9 
USCMA 228, 26 CMR 8). See 67e. Trial counsel may 
not comment on the exercise by an accused of his rights 
under Article 31(a) and 31(b) (U.S. v. Skees, 10 
USCMA 285, 27 CMR 359; U.S. v. Hickman, 10 USCMA 
568, 28 CMR 134), nor may he ask the court to consider 
the probable effect of its findings on relations between 
the military and civilian communities (U.S. v. Cook, 11 
USCMA 99, 28 CMR 823). 

P.112, par. 73a. Revise to read as follows: 

a. Elements of the offense——After closing arguments 
have been concluded, the law officer (president of a 
special court-martial) will instruct the court on the 
applicable law of the case. In so doing he will instruct 
the court as to the elements of the offense charged in 
each specification and the elements of each lesser in- 
cluded offense constituting under the evidence a reason- 
able alternative to the offense charged. Where the ques- 
tion of insanity is fairly raised by the.evidence, he must 
instruct the court as to this issue. In addition, instruc- 
tions on the law governing each affirmative defense 
fairly in issue under the evidence, and the definition of 
each term having special legal connotation employed in 
the instructions, ordinarily must be given. For example, 
in a case involving a charge of murder, instructions on 
self-defense (197c) must be given if that defense is 
reasonably raised by the evidence, and, in the case of 
offenses requiring proof of specific intent, instructions 
on the possible effect of intoxication (154a) must be 
given where such is in issue. Information as to the 
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CMR 394. The number of steps in the chain between 
the command and the departmental level is another in- 
dicative, though not controlling, factor. See U.S. v. 
Stone, 9 USCMA 191, 25 CMR 453. 


P. 324, line 1. Delete the words “‘or constructive." 
P. 324, par. 171a. In the Proof section add the following 
subparagraph: 


In instructing the court as to the elements of this offense, 
explicit reference must be made to the order or regu- 
lation allegedly violated, and to the acts or omissions 
which must be proved to constitute, under the specifica- 
tion, a violation or failure to obey such regulation. See 
U.S. v. Jett, 5 USCMA 476, 18 CMR 100. 


P. 324, par. 171b. In the “Discussion” paragraph, deleted third, 
fourth, and fifth fences and substitute therefor: 


Such knowledge must be actual knowledge but may, of 


course, be proved by circumstantial evidence. See U.S. 
v. Curtin, 9 USCMA 427, 26 CMR 207. 





P. 324, par. 
subparagraph: 
In instructing the court as to the elements of this of- 
fense, reference must be made to the specific order 
which the accused allegedly failed to obey, and to the 
acts or omissions which must be proved to constitute, 
under specification, a failure to obey such order. See 
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171b. In the Proof section add the following 


U.S. v. Jett, 5 USCMA 476, 18 CMR 100. 


P. 325, par. 173a. Following the last sentence on the page, add: 
Mutiny, committed by creating violence or disturbance, 
may be committed by one person acting as an individual, 
as well as by two or more persons acting in concert. 
See U.S. v. Duggan, 4 USCMA 396, 15 CMR 396. 


P. 332, par. 178a. 
sion section: 


Add the following sentences to the Discus- 


The “running away” must be to avoid actual or im- 
pending combat. It may, but need not be, the result of 
fear. Compare 178e, where fear is an essential element 
of the offense. 


In the Proof section, delete the period at the end and add the 
following: 

; and (c) that such running away was with intent to 
avoid actual or impending combat. See U.S. v. Sper- 
land, 1 USCMA 661, 5 CMR 89; U.S. v. Parker, 3 
USCMA 541, 13 CMR 97. 


P. 333, par. 178e. In the Proof section, delete the period at the 
end and add the following: 

; and (c) that this act was the result of fear. See 
U.S. v. Soukup, 2 USCMA 141, 7 CMR 17; U.S. v. Tubbs, 
1 USCMA 588, 5 CMR 16; U.S. v. Smith, 2 USCMA 197, 
7CMR 73. 
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elements of the offenses, and the lesser included offenses, 
may be obtained from the subparagraph entitled “Dis- 
cussion” and “Proof” which appear in the discussion of 
the punitive article under which the offense is charged. 
See Chapter XXVIII. A mere reading of the elements 
of proof from the applicable subparagraph, however, 
may not in many cases be sufficient to apprise the court 
of what must be proved to warrant a conviction and 
may result, in the event of conviction, in a determina- 
tion of instructional deficiency on review with the con- 
sequent possibility of reversal. The law officer (presi- 
dent of a special court-martial) must, therefore, study 
the law applicable to the offense and consult appropri- 
ate sources of the law in determining the proper instruc- 
tions to give. If he entertains any doubt as to the 
elements of a particular offense, the law governing an 
affirmative defense, or as to matter which should be in- 
cluded in an additional instruction, he may call upon 
trial and defense counsel to produce any law available 
on these matters, including citations and authorities. 


P. 112, par. 73b. 
read as follows: 


After instructing the court as set forth in 73a, the law 
officer, (president of a special court-martial) shall, etc. 


Revise the beginning of the first sentence to 


P.112, par. 73c(1). Delete the first sentence. 


This first sentence (as originally printed) is misleading 
and, in fact, incorrect. The law officer may be required, 
in some circumstances, and when requested by counsel, 
to give instructions other than those required by 73a 


and b. For example, the law officer may be required in 
the circumstances of a particular case and when re- 
quested by counsel to give clarifying instructions on the 
meaning of reasonable doubt. U.S. v. Offley, 3 USCMA 
276, 12 CMR 382. Likewise, where character evidence 
has been introduced and an instruction on the legal effect 
thereof has been requested by the defense, it may be 
prejudicial error for the law officer to fail to instruct 
on the subject. U.S. v. Phillips, 3 USCMA 137, 11 CMR 
137. 


P. 112, par. 73c(1). 
to read as follows: 
When the law officer deems it necessary or desirable, etc. 


P. 113, par. 73ci1). Revise the fourth sentence to read as follows: 


The law officer may advise the court of the possible 
findings the court may make by way of exceptions and 
substitutions; but where findings by exceptions and 
substitutions involve lesser included offenses he must in- 
struct with respect to such lesser offenses as provided in 
73a. 

P. 113, par. 73c(2), line 13. After the sentence ending “‘counsel."’: 
In giving an instruction proposed by counsel, he should 
not identify it as originating from one other than him- 
self. See U.S. v. Shaughnessy, 8 USCMA 416, 421, 24 
CMR 226, 231; U.S. v. Wynn, 11 USCMA 195, 199, 29 
CMR 11, 15. 


P. 113 and 114, par. 73c(2). 
substitute the following: 


Revise the beginning of the second sentence 


Delete the last two sentences and 
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P. 342, par. 186. In the sixth line, delete the period after the 
word “offense"’ and insert the following: 


, nor is it necessary that the false statement be material 
to the issue under inquiry in order to be a violation of 
this article. If the falsity is in respect to a material 
matter, it may be considered by the court-martial as 
evidence of the necessary intent to deceive, while im- 
materiality of the false statement may tend to show 
an absence of such intent. See U.S. v. Hutchins, 5 
USCMA 422, 18 CMR 46. 


P. 342, par. 186. 
before the ‘Proof’ subparagraph: 


Insert the following subparagraph immediately 


Where a person is suspected or accused of a crime un- 
related to any duty or responsibility imposed upon 
him, in view of the provisions of Article 31(b) an 
interrogating agent has no right or power to require a 
statement from him, and, accordingly, any statement 
given is not “official”. 

If, however, he is being questioned concerning a crime 
related to a duty or a responsibility which imposes upon 
him a duty to speak, and, notwithstanding the provisions 
of Article 31(b), he does speak, such statement is “offi- 
cial”. See U.S. v. Aronson, 8 USCMA 525, 25 CMR 29; 
U.S. v. Washington, 9 USCMA 131, 25 CMR 393. 
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P. 344, pars. 188a and 188b. Add the following sentence at the 
end of the Discussion subparagraphs of each paragraph: 


The property must be other than military property of 
the United States and must belong to one other than the 
accused. Paragraph 188a. In the Proof subparagraph, delete 
“and (b)"’ and substitute therefor: 

(b) that such property belonged to the person alleged; 
and (c). 

Paragraph 188b. In the Proof subparagraph, delete ‘*, and (c)"’ 
and substitute therefor: ; (c) that the property destroyed or 
damaged was the property of the person alleged; and 
(d). See U.S. v. Rand, 17 CMR 893; U.S. v. Smith, 12 
CMR 725. 


P. 351, par. 1974. 


While voluntary drunkenness not amounting to legal 
insanity may reduce premeditated murder to unpre- 
meditated murder, it will not operate to reduce unpre- 
meditated murder to manslaughter, nor will it be a 
defense to the offenses denounced by subparagraphs 
e, f and g of this paragraph, since these offenses require 
only a general intent. See U.S. v. Roman, 1 USCMA 
244, 2 CMR 150; U.S. v. Craig, 2 USCMA 650, 10 CMR 
148; U.S. v. Stokes, 6 USCMA 65, 19 CMR 191. 


P. 353, par. 197f. 
ing therefor: 


It is essential that the accused have knowledge that the 
AUGUST 1961 


Add the following new subparagraph: 


Delete last sentence and substitute the follow- 
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The members of the general court-martial will be ex- 
cluded during the presentation of any argument upon a 
proposed instruction, and such argument should be re- 
corded, transcribed, marked for identification and ap- 
pended to the record of trial for the consideration of 
reviewing authorities. See U.S. v. Lampkins, 4 USCMA 
31,15 CMR 81. 


P. 114. At the end of par. 73c(2), insert the following additional 
subparagraph: 

(3) Copies of instructions—Any copy of any instruc- 
tion taken into closed court should be appended to a ver- 
batim record of trial as an appellate exhibit. See U.S. 
v. Caldwell, 11 USCMA 257, 29 CMR 73. 


P. 115, line 13. insert: 
The use of the term “prima facie” and a discussion of its 
legal ramifications have no place in instructions con- 
cerning the findings. See U.S. v. Simpson, 10 USCMA 
543, 28 CMR 109. 


After the sentence ending “‘innocence.”’, 


P. 117, par. 74d(3). 
following: 


Add at the end of this subparagraph the 


If reconsideration of a finding is requested by any mem- 
ber of the court the issue shall be decided by secret writ- 
ten ballot. See U.S. v. Nash, 5 USCMA 550, 18 CMR 
174, 


P. 118, par. 74f(1), line 4. 
and insert: 


Place a comma after “‘proceedings”’ 


including the communication between the court and the 


law officer advising the law officer that the court has 
arrived at its findings (U.S. v. Solak, 10 USCMA 440, 
28 CMR 6) 


P. 118, par. 74f(3). 
Proper occasions for such action may arise, for example, 
when the court finds an accused not guilty because of a 


reasonable doubt as to his sanity at the time of the 
offense. See 120b. 


P. 120, par. 75b(2). 
graph: 

Accordingly, for the evidence of a previous conviction to 
be admissible it must show that appellate review of the 


Revise the third sentence to read as follows: 


Add the following to the third subpara- | 






case has been fully completed and that the findings of [| 


guilty have become final. 


P. 120, par. 75b(2). Revise last subparagraph to read as follows: 


Ordinarily, previous convictions are proved by the serv- ; 


ice record of the accused or an admissible copy of ex- 
tract copy thereof. Previous convictions may also be 


proved by the order promulgating the result of trial. | 
In the latter method of proof, however, the initial | 


promulgating order may be inadequate for this purpose 
since it does not usually include a showing of the com- 
pletion of final review. In such event, therefore, it 
must be accompanied by either a supplemental promul- 
gating order showing finality, or by other admissible 
evidence showing that review of the conviction is com- 
plete. In the absence of an objection .. . 


P. 121. After 75d add the following new subparagraph: 
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act which causes death will probably cause the death 
of, or greivous bodily harm to, any person, whether such 
person is the person actually killed or not. To consti- 
tute murder under this subparagraph, the act or omis- 
sion of the accused must in fact be dangerous to more 
than one person, whether or not the conduct of the 
accused is directed toward a specific individual. Ex- 
amples of the sort of conduct prescribed by this sub- 
paragraph are throwing a live grenade in jest toward a 
group (or toward an individual who is part of a group), 
or flying an aircraft very low over a crowd to make 
it scatter. See U.S. v. Davis, 2 USCMA 505, 10 CMR 
3; U.S. v. Holsey, 2 USCMA 554, 10 CMR 52; U.S. v. 
Stokes, 6 USCMA 65, 19 CMR 191. 


P. 354, par. 198a. At the end of the Discussion paragraphs add: 


Proof—(a) That the victim named or described is 
dead; (b) that his death was caused, without justifica- 
tion or excuse, by an unlawful act or omission of the 
accused; (c) that at the time of the killing, the accused 
intended to kill or inflict great bodily harm; and (d) 
that the act or omission of the accused was committed 
under and because of a heat of sudden passion caused 
by adequate provocation. 


P. 355, par. 198b. Delete the present Proof section and substitute 
therefor: 
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Proof.—(a) That the victim named or described is dead; 
(b) that his death resulted from the act or omission of 
the accused, as alleged; and (c) that the act or omission 
of the accused which caused the death was the result of 
(culpable negligence) (the perpetration [attempted per- 
petration] of an offense directly affecting the person 
other than burglary, sodomy, rape, robbery or aggra- 
vated arson). See Paragraph 198a. 


P. 360, par. 200a(6). In line 19, delete the sentence commencing 
“Consequently, a person’, and the remainder of that subpara- 
graph. 

See U.S. v. Griffin, 9 USCMA 215, 25 CMR 477; U.S. v. 
Hatter, 8 USCMA 186, 23 CMR 410. 


P. 360, par. 200a(6). In line 7 of first full paragraph on indi- 
cated page, delete the words “‘and reasonable’. See U.S. v. 
Rowan, 4 USCMA 430,16 CMR 4. Also compare para- 
graph 154a (3) and (4). 


P. 360, par. 200a(6). 
after ‘‘theft,"’ insert: 


In the 2d line from the end of 200a(6), 


except that if the property allegedly stolen is money or a 
properly endorsed check, an intention existing at the 
time of the alleged theft to replace it with an equivalent 
monetary value may reduce the offense from larceny to 
wrongful appropriation (U.S. v. Hayes, 8 USCMA 627, 
25 CMR 131; U.S. v. Boudreau, 9 USCMA 286, 26 CMR 
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e. Argument.—After the introduction of all the evi- 
dence relating to the sentence, counsel for either side. 
may make a separate argument, based upon the evi- 
dence, for an appropriate sentence (U.S. v. Olson, 7 
USCMA 242, 22 CMR 382). Trial counsel may not, in 
any argument he may present, purport to speak for the 
convening authority (U.S. v. Lackey 8 USCMA 718, 25 
CMR 222) ; nor refer to his views (U.S. v. Carpenter 11 
USCMA 418, 29 CMR 234); nor refer to any depart- 
mental policy directive (U.S. v. Fowle, 7 USCMA 349, 
22 CMR 139); nor refer to any punishment or quantum 
of punishment in excess of that which can lawfully be 
imposed in this particular case by this court (U.S. 
y. Crutcher, 11 USCMA 483, 29 CMR 299, U.S. v. Esch- 
mann, 11 USCMA 64, 28 CMR 288). 


P.122. Delete all of par. 76a(4) and insert: 
See U.S. v. Mamaluy, 10 USCMA 102, 27 CMR 176; 
U.S. v. Cook, 11 USCMA 99, 28 CMR 323. 


P. 122 and 123, par. 76a(6). Add the following: 

If an accused is found guilty of an offense or offenses, 
for none of which dishonorable discharge is authorized, 
proof of three or more previous convictions during the 
year next preceding the commission of any offense of 
which the accused stands convicted will authorize dis- 
honorable discharge. See 127c, Section B. See Execu- 
tive Order 10565 of September 28, 1954. 


P. 123, par. 76a(8). Add the following at the end: 
In applying this separate element test a theoretical anal- 


ysis of the elements of two offenses may be misleading 
and imsufficient. The offenses must be analyzed in the 
light of the facts and evidence involved in each partic- 
ular case. In the following combinations of offenses, a 
theoretical analysis of the elements in the abstract might 
indicate separate offenses under the test, but they have 
been held not to be separate for punishment purposes 
when a single act or transaction was involved: 
Unpremeditated Murder (Art. 118(2)) and Felony 
Murder (Art. 118(4)). U.S. v. Davis, 2 USCMA 505, 
10 CMR 3. Robbery (Art. 122) and Assault with a 
Dangerous Weapon (Art. 128). U.S. v. McVey, 4 
USCMA 167, 15 CMR 167. Desertion with Intent to 
Remain Away Permanently (Art. 85a(1)) and Deser- 
tion with Intent to Shirk Important Service (Art. 
85(a)). U.S. v. Redenious, 4 USCMA 161, 15 CMR 
161. Larceny of Military Property (Art. 121) and 
Wrongful Disposition of Military Property (Art. 108). 
U.S. v. Brown, 8 USCMA 18, 23 CMR 242. 

Removing Letter from Mails (Art. 134) and Larcency 
of Contents Thereof (Art. 121). U.S. v. Dicario, 8 
USCMA 353, 24 CMR 163. 

Assault with Intent to Commit Sodomy (Art. 134) and 
Consummated Sodomy (Art. 125). U.S. v. Morgan, 8 
USCMA 341, 24 CMR 151. 

Robbery (Art. 122) and Assault in which Grievous 
Bodily Harm was Intentionally Inflicted (Art. 128). 
U.S. v. Walker, 8 USCMA 640, 25 CMR 144. 

Taking Indecent Liberties with a Child under 16 (Art. 
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66; U.S. v. Epperson, 10 USCMA 582, 28 CMR 148). 


P. 361, par. 200a, ‘‘Proof’’. Delete the first sentence of the second 
subparagraph (beginning ‘“‘Items of"’) and insert: 

Official publications which contain price lists of items of 
government property are competent evidence of the 
value of such items of government property at the time 
of issue, and, if the property involved is shown to have 
been in substantially the same condition at the time it 
was stolen, such evidence may be sufficient proof of 
value. See U.S. v. Thompson, 10 USCMA 45, 27 CMR 
119. 


P. 367, par. 203. In the third paragraph under Discussion, insert 
the following after the second sentence: 

The offense only requires a general criminal intent to 
injure and does not require a specific intent to maim. 
Thus, it is no defense to a charge of maiming that the 
accused intended only a slight injury, if in fact, he did 
inflict serious harm. See U.S. v. Hicks, 6 USCMA 621, 
20 CMR 337. 


P. 373, par. 208. At the end of the first subparagraph add: 

In addition, if the intent were to commit an offense 
which, even though not within the range of Articles 118 
through 128, necessarily includes an offense within such 
articles, such intent is sufficient under this Article. 
U.S. v. Kluttz, 9 USCMA 20, 25 CMR 282. 


See 


113 





P. 374, par. 209. 
the Discussion section: 


Insert the following after the first sentence of 


The initial entering must amount to a trespass; this 
article is not violated if the accused entered the building 
or structure lawfully, even though he had the intent to 
commit an offense therein. 


P. 374, par. 209. In the last line on the page, after the word 
“breaking” insert the words: 


so long as the entry is trespassing;. See U.S. v. 


Williams, 4 USCMA 241, 15 CMR 241. 


P. 377, par. 2114, line 10. 
insert “‘actual’’. 


Between ‘‘with’’ and “knowledge” 


P. 377, par. 2114, lines 14-17. Delete all of the sentence begin- 
ning “However” and ending “‘falsity.”’, and insert: 


See U.S. v. Walters. 10 USCMA 598, 28 CMR 164. 


P. 378, line 15. 
insert: 


See U.S. v. Walters, 10 USCMA 598, 28 CMR 164. 


Delete ‘thas good grounds to believe and" and 


P. 381, par. 212. 
therefor: 


Proof.—(a) That the accused did or omitted to do the 
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Delete the present Proof section and substitute 
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134) and Assault with Intent to Commit Sodomy (Art. 
134). U.S. v. Williams, 9 USCMA 55, 25 CMR 317. 
Unauthorized Absence (Art. 86) and Breaking Restric- 
tion (Art. 134). U.S. v. Modesett, 9 USCMA 152, 25 
CMR 414 and Missing Movement Through Neglect (Art. 
87). U.S. v. Posnick, 8 USCMA 201, 24 CMR11. Un- 
authorized Absence (Art. 86) and Missing Movement 
Through Design (Art. 87). U.S. v. Bridges, 8 USCMA 
121, 25 CMR 383. Unauthorized Absence (Art. 86) and 
Breach of Parole (Art. 134). U.S. v. Taglione, 9 
USCMA 214, 25 CMR 476. Unauthorized Absence (Art. 
86) and Failure To Obey Straggler’s Orders (Art. 92). 
U.S. v. Granger, 9 USCMA 719, 26 CMR 499. 


P. 123. Substitute the following for paragraph 76b(1): 

b. Procedure.—(1) Advice as to maximum punish- 
ment.—Before a general or special court-martial closes 
to deliberate and vote on the sentence, the law officer, 
or president of a special court-martial, must advise the 
members of the maximum punishment which may be 
adjudged. The maximum punishment will be either 
(1) the total permitted by paragraph 127c, for the of- 
fenses of which the accused stands convicted, or (2) the 
jurisdictional limitations of the court-martial which- 
ever is lesser. A special court-martial must not be ad- 
vised as to the basis for the sentence limitation. U.S. 
v. Turner, 9 USCMA 124, 25 CMR 386; U.S. v. Green, 
11 USCMA 478, 29 CMR 294, U.S. v. Eschmann, 11 
USCMA 64, 28 CMR 288. See also 40b(2) and 81d. 


P. 124, par. 76b(4). Add the following immediately after the 
first sentence: ; 

The law officer may not enter a closed session of the 
court to assist in putting the sentence in proper form. 
See U.S. v. Keith, 1 USCMA 493, 4 CMR 85. 


P. 125, par. 77a, end of second subparagraph. After the last 
sentence thereof (ending ‘‘for the recommendation."’), insert: 


The recommendation should be sufficiently precise to 
avoid rendering the sentence ambiguous. See U.S. v. 
Grceich, 10 USCMA 495, 28 CMR 61. 


P. 132, par. 81d. Delete the first sentence and substitute therefor: 


Before a court-martial retires to determine a sentence 
upon a rehearing or new trial, the law officer, or presi- 
dent of a special court-martial, must advise the members 
in open court of the maximum sentence which can be 
adjudged. Unless the accused is convicted of additional 
charges at the rehearing, the maximum imposable sen- 
tence will be (1) the sentence adjudged at the original 
trial, as reduced upon review (unless such reduction 
was expressly and solely predicated upon an erroneous 
conclusion of law), or (2) the punishment authorized 
by paragraph 127c for the offenses of which the accused 
stands convicted, or (3) the jurisdictional limitations 
of the court-martial, whichever is lesser. The members 
of the court must not be advised as to the basis for the 
sentence limitation. See U.S. v. Jones, 10 USCMA 582, 
28 CMR 98, U.S. v. Eschman, 11 USCMA 64, 28 CMR 
288. 
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acts as alleged, and (b) that, in the circumstances, such 
acts or omissions constituted conduct unbecoming an 
officer and gentleman. 

In instructing the court as to the elements of this 
offense, explicit reference should be made to the specific 
acts or omissions alleged, and to the specific circum- 
stances which are alleged to constitute such acts or 
omissions conduct unbecoming an officer and gentleman. 
Whenever the offense charged is similar to a specific 
offense set forth in the Manual, the elements of proof 
are similar to those set forth in the paragraph which 
treats with such specific offense, with the additional 
requirement that the act or omission constitutes conduct 
unbecoming an officer and gentleman. See U.S. v. 
Welch, 1 USCMA 402, 3 CMR 136. 


P. 382, par. 213a. Delete the last subparagraph under the Dis- 
cussion section, and substitute therefor: 


It is a violation of this article wrongfully to possess or 
use marijuana or a habit forming narcotic drug. 
Possession or use of marijuana or of a habit forming 
drug may be inferred to be wrongful unless the con- 
trary appears. A person’s possession or use of a drug 
is innocent when the drug has been duly prescribed for 
him by a physician, the prescription has not been ob- 
tained by fraud, or when his possession or use is the 
result of accident or honest mistake, or when he 
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possesses it in the performance of his duty. Once the 
issue of knowledge of possession or use has been reason- 
ably raised by the evidence, conviction of either the 
wrongful possession or use of marijuana or a habit 
forming narcotic drug must be based respectively, on 
a known physical control over, or known physical assim- 
ilation of, a substance prescribed by law as a narcotic, 
the physical composition or character of which is also 
known to the accused. See U.S. v. Greenwood, 6 
USCMA 209, 19 CMR 335; U.S. v. Holloway, 19 USCMA 
595, 28 CMR 161. 


P. 382, par. 213a. In the Proof section, delete ‘‘the circumstances 
as specified” and substitute therefor: 


that, in the circumstances, such acts or omissions con- 
stituted disorders or neglects to the prejudice of good 
order and discipline in the armed forces. 

In instructing the court as to the elements of this offense, 
explicit reference should be made to the specific acts 
or omissions alleged, and to the specific circumstances 
which are alleged to constitute such acts or omissions, 
disorders or neglects to the prejudice of good order and 
discipline in the armed forces. See U.S. v. White, 2 
USCMA, 439, 9 CMR 69. 


P. 383, par. 213b. In the Proof section, delete ‘the circumstances 
as specified and substitute therefor: 
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P. 132, par. Sid. After the (original) second sentence (ending 
“trials.’’), insert the following: 

However, if the accused is found guilty of any charge 
and specification upon a rehearing, and there are in 
existence other findings of guilty of any charge and 
specification which were approved, upon review of the 
original proceedings, but which were not ordered re- 
heard, the trial counsel will direct the attention of the 
court to the other findings of guilty as to which the 
accused remains unsentenced. The court will then pro- 
ceed to impose a sentence appropriate for the offense 
or offenses of which the accused has been found guilty at 
the rehearing and for those as to which the findings of 
the first court were approved. 

If the accused is found not guilty under the charges 
reheard, the attention of the court will nevertheless be 
directed to the existence of the other approved findings 
as to which the accused remains unsentenced. The 
court will then proceed to impose a new sentence as to 
the approved findings carried over from the initial trial. 
See U.S. v. Field, 5 USCMA 379, 18 CMR 3; U.S. v. 
Field, 3 USCMA 182, 11 CMR 182. 

P. 134, par. 82d. Insert the following new matter at the end: 
The convening authority has the responsibility, where 
a trial involves matter of a classified nature, of assuring 
that the court members, law officer, trial and defense 
counsel, and individual civilian defense counsel, if any, 
have been properly cleared for the reception of classi- 
fied matter and that, where necessary, the trial is closed 
to the public. 








P. 135, par. 82f. Insert after ‘signed by” in second sentence: 


the one of the two who is available to authenticate and 
by. 


P. 136, par. 829(2). Lines 2 and 3, delete the words: 
Including a properly executed Court-Martial Data Sheet. 


P. 141, par. 85b. 


In addition to the foregoing, the review may include 
matters outside the record of trial which, in the opinion 
of the staff judge advocate or legal officer, might have a 
bearing upon the action of the convening authority on 
the case. Where adverse matter from outside the record 
is included for the convening authority’s consideration 
in his deliberations on the sentence, the accused must 
be afforded an opportunity to rebut or explain that 
matter. See U.S. v. Massey, 5 USCMA 514, 18 CMR 
138; U.S. v. Lanford, 6 USCMA 371, 20 CMR 87; U.S. v. 
Griffin, 8 USCMA 206, 24 CMR 16; U.S. v. Vara, 8 
USCMA 651, 25 CMR 155. 

However, the accused need not be afforded an opportu- 
nity to explain or rebut the previous imposition of non- 
judicial punishment and/or previous convictions re- 
corded in his current service record. See U.S. v. Owens, 
11 USCMA 240, 29 CMR 56. 


Insert the following after the third sentence: 


P. 142, par. 86, line 11. 


For an example of the convening authority’s power to 
make explicit that which is implicit in the sentence, see 
U.S. v. Hollis, 11 USCMA 235, 29 CMR 51, which allowed 


After “approved.” insert: 








COLUMN 77 


COLUMN 78 





that, in the circumstances, such acts or omissions con- 
stituted conduct of a nature to bring discredit upon the 
armed forces. In instructing the court as to the 
elements of this offense, explicit reference should be 
made to the specific acts or omissions alleged, and to 
the specific circumstances which are alleged to consti- 
tute such acts or omissions discreditable conduct. See 
U.S. v. White, 2 USCMA 439, 9 CMR 69. 


P. 385, par. 213d(1)(b). Delete and substitute therefor: 


(b) Assault with intent to commit voluntary man- 
slaughter.—This is an assault aggravated by the con- 
currence of a specific intent to kill in such circumstances 
that, should death ensue, the homicide would be vol- 
untary manslaughter. It is an assault with the specific 
intent to take human life, committed in the heat of 
sudden passion caused by adequate provocation. See 
198a. There can be no assault with intent to commit 
involuntary manslaughter, for involuntary man- 
slaughter cannot be intentionally committed. See 
198b. See U.S. v. Malone, 4 USMCA 471, 16 CMR 45. 


P. 386, par. 213d(1). Add at the end of Proof section: 


Instructions must be given on the elements of assault 
(see paragraph 207) as well as on the offense which the 
accused intended to commit when he perpetrated the 
For the elements of these offenses, see the 


assault. 
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appropriate paragraphs in this Manual. See U.S. v. 
Williams, 1 USCMA 231, 2 CMR 137; U.S. v. Banks, 1 
USCMA 479, 4 CMR 71; U.S. v. Drew, 1 USCMA 471, 
4 CMR 638; U.S. v. Lookinghorse, 1 USCMA 600, 5 
CMR 88. 


P. 386, par. 213d(4). In line 2 thereof, between the words ‘‘any”’ 
and ‘“‘statement’’, insert: 


false (U.S. v. McCarthy, 11 USCMA 758, 29 CMR 574). 


Delete the second and third sentences, change the period after the 
word “true” in the third line to a comma and add the following: 
at any time or place except in a judicial proceeding or 
in a course of justice. See U.S. v. Smith, 9 USCMA 236, 
26 CMR 16. 


P. 413, insert below Art. 2(11): 

But the jurisdiction of courts-martial to try civilians 
in peacetime has been severely limited, on constitu- 
tional grounds, by the Supreme Court. See, Raid v. 
Covert, 354 U.S. 1, Kinsella v. Singleton, 361 U.S. 234; 
Grisham v. Hagan, 361 U.S. 278, McElroy v. Guagliardo, 
361 U.S. 281. 


P. 414, insert at the end of Art. 3la): 
But see, Toth v. Quarles, 350 U.S. 11. 


P. 432. Insert the following new, and additional, article of the 
Code immediately prior to “PART IX—REVIEW OF COURTS- 
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a convening authority to add the word ‘confinement’ to 
the phrase ‘Three years at hard labor’ (when the 
sentencing instructions did not include any mention of 
‘hard labor without confinement’). See also U.S. v. 
McWhirter, 11 USCMA 420, 29 CMR 236. 


P. 145, par. 870(2). Change the second sentence to read: 


The proceedings as to a specification should not be held 
invalid solely because the specification is defective, but 
if it appears from the record that the accused was in 
fact misled by such defect or that his substantial rights 
were in fact otherwise materially prejudiced thereby, it 
will be necessary to disapprove the proceedings and order 
a rehearing or dismiss the charges. See U.S. v. Steele, 
2 USCMA 3879, 9 CMR 9; U.S. v. Karl, 3 USCMA 427, 
12 CMR 183. 


P. 145, par. 87a(3). Add at end of paragraph the following: 


He may consider information outside the competent 
evidence of record only if it is persuasive of the in- 
nocence of the accused. See change to paragraph 85b. 


P. 147, par. 88b. 
following: 


At the end of first subparagraph, add the 


If the convening authority considers matters outside the 
record of trial which are adverse to the accused, he 
must afford the accused an opportunity to rebut or ex- 
plain the matter. See change to paragraph 85b. 


P. 148, par. 88c. Immediately after the boldface type (Approval 
of a part of sentence.—), insert the following: 





This subparagraph should be read in the light of U.S. v. 
Russo, 11 USCMA 352, 29 CMR 168, and U.S. v. Plum- 
mer, 12 USCMA 18, 30 CMR 18. These cases indicate 
that convening authorities may approve a sentence of a 
different nature, but less severe, than that adjudged, and 
within the sentencing power of the court-martial. 


P. 148, par. 88c. 
subparagraph. 
251. 








Change ‘“‘may” to ‘‘should”’ in line 4 of second 
See U.S. v. Varnadore, 9 USCMA 471, 26 CMR 


P. 148, par. 88c. In third subparagraph, 8th line, delete the 
remainder of the sentence after the semicolon and substitute 
therefor: 

and a fine may be mitigated to a forfeiture since a for- 
feiture is a lesser penalty than a fine. See U.S. v. Cuen, 
9 USCMA 3832, 26 CMR 112. 


P. 149, line 6. Change ‘‘nor could it’ to “however, it could" 


and insert: See U.S. v. McKnight, 20 CMR 520. 


P. 149, line 7. Change “‘however"’ to “‘also"’. 


P. 149, par. 88e(1). In third line of 2d subparagraph, delete 
“Ordinarily,"’ and capitalize the next word. (See U.S. v. May, 10 
USCMA 358, 27 CMR 432; U.S. v. Cecil, 10 USCMA 371, 27 CMR 
445.) 


P. 150, par. 88e(2)(a), line 4. After the sentence ending “‘in- 
definite period of time."’, insert: 
(See 1955 NS MCM, Section 01136) 


P. 150, par. 88e(2)(b). Delete the third through sixth sentences, 
commencing, ‘However’ and ending “28 and 39)."’ and insert: 








COLUMN 79 


ATO RAT te 


COLUMN 80 





MARTIAL" (Note that nothing is to be deleted): 
ART. 58a. Sentences: reduction in enlisted grade upon 
approval 
(a) Unless otherwise provided in regulations to be pre- 
scribed by the Secretary concerned, a court-martial sen- 
tence of an enlisted member in a pay grade above E-1, 
as approved by the convening authority, that includes— 

(1) a dishonorable or bad-conduct discharge; 

(2) confinement; or 

(3) hard labor without confinement; 
reduces that member to pay grade E-1, effective on the 
date of that approval. 
(b) If the sentence of a member who is reduced in pay 
grade under subsection (a) is set aside or disapproved, 
or, as finally approved, does not include any punish- 
ment named in subsection (a) (1), (2), or (3), the 
rights and privileges of which he was deprived because 
of that reduction shall be restored to him and he is 
entitled to the pay and allowance to which he would 
have been entitled, for the period the reduction was in 
effect, had he not been so reduced. (PL 86-633 Ap- 
proved 12 July 1960.) The Secretary of the Navy has 
“otherwise provided” in 1955 NS MCM Sec. 0109 


P. 450, Art. 136(a), line 5. After “‘wherever they may be,” insert: 


by person serving with, employed by, or accompanying 
the Armed Forces outside the United States and out- 
side the Canal Zone, Puerto Rico, Guam, and the Vir- 


JAG JOURNAL 


116 


gin Islands (PL 86-589 Approved 5 July 1960), 


P. 459, Appendix 3a. Insert over sample page from Unit Punish- 





ment Book: 

this form is obsolete for the naval service. See 1955 
NS MCM, Section 0101e. 

P. 476. After form specification 29, insert: 

Failure to obey lawful 29a. In that , having 


ship or station instruction 
(regulation/ order), other 
than general order. 


knowledge of a lawful or- 
der issued by (military 
status of issuer), to wit: 
(give citation of order), 
providing: (here quote rel- 
evant portion of the or- 
der), or words to that ef- 
fect, an order which it was 
his duty to obey, did (at) 
(on board) » on or 
about fail to obey the 
same. 








P. 490, Appendix 6c, sample specification 138. Place closing 
bracket after ‘‘possession" in the fourth line and beginning bracket 
before “with” in fourth line. 


See U.S. v. Blue, 3 USCMA 550, 13 CMR 106. 


P. 491, form specification 139. Delete ‘lin his testimony before 
a court-martial at the trial of )"" and insert: 
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(See U.S. v. May, 10 USCMA 358, 27 CMR 432; U.S. v. 


Cecil, 10 USCMA 371, 27 CMR 445). 


Pp. 153, par. 89c(7). Insert before the first sentence thereof: 


In a rehearing which involves solely findings of guilty of 
an offense or offenses considered upon the merits in 
earlier proceedings, the convening authority may not ap- 
prove a sentence more severe than that earlier sentence 
adjudged, as reduced by any reviewing authority “unless 
such reduction was expressly and solely predicated on an 
erroneous conclusion of law” (U.S. v. Jones, 10 USCMA 
532, 28 CMR 98), or unless the court in the previous 
proceeding failed to impose a mandatory punishment. 
Thus, if the sentence at the earlier proceeding lawfully 
included a punitive discharge which has been suspended 
by any reviewing authority, and the sentence upon re- 
hearing (which involved solely findings of guilty of an 
offense considered upon the merits in the earlier pro- 
ceeding) lawfully includes a punitive discharge, the 
convening authority must, in his action on the rehearing, 
provide for suspension of the discharge. See U.S. v. 
Smith, 11 USCMA 149, 28 CMR 373. 


P.159, par. 92. After the first sentence add the following: 

Where the accused has been found guilty of more than 
one offense, the convening authority may disapprove 
one or more of the findings of guilty, set aside the sen- 
tence, and order a rehearing as to such disapproved 
findings, and, at the same time, approve the other find- 
ings of guilty. See 81d and 92b. See U.S. v. Field, 5 
USCMA 379, 18 CMR 3. 





P. 159, par. 92. Revise the second paragraph to read as follows: 
Under like limitations a rehearing may be ordered by a 
supervisory authority (94a(2)), an officer authorized 
to convene general courts-martial (94a(3)), a board of 
review (Article 66d) or the Court of Military Appeals 
(Article 67e). If a higher reviewing authority has 
ordered a rehearing etc. See U.S. v. Frisbee, 2 USCMA 
293, 8 CMR 93. 


P. 159, par. 92. 
following: 


At the end of the second paragraph add the 


If a higher reviewing authority has ordered a rehearing 
as to one or more, but not all, of the findings of guilty 
and the convening authority determines that such a 
rehearing is impractical he may, as mentioned, dismiss 
the charges as to which the rehearing was ordered and 
reassess a sentence himself on the basis of the findings 
approved or affirmed. In the alternative, if he wishes 
a court rather than himself to reassess sentence, he 
may order a rehearing limited to such reassessment of 
sentence, in which event he will review the action of the 
court in the capacity of convening authority. In either 
case the record will again be forwarded for review in 
accordance with Article 65. See U.S. v. Field, 5 USCMA 
379, 18 CMR 3. 


P. 159, par. 92. At the end of the third paragraph add the 
following: 

Where forfeitures have been adjudged at the original 
trial, however, and have been made applicable as of the 








COLUMN 81 


COLUMN 82 





See U.S. v. Smith, 9 USCMA 236, 26 CMR 16. 


P. 491, form specification 139, line 5 thereof. Between the words 
“a” and “‘statement’’, insert: 


false (U.S. v. McCarthy, 11 USCMA 758, 29 CMR 574) 


P. 491, Appendix 6c, sample specification number 142. Delete 


the words, ‘‘(a passenger in)". 


See U.S. v. Petree, 8 USCMA 9, 23 CMR 233. 


P. 491, Appendix 6c, Sample specification 145, insert ‘‘willfully,” 
immediately after the date in the second line of the sample 
specification. 


See U.S. v. Demetris, 9 USCMA 412, 26 CMR 192. 


P. 492, delete form specification 150. Add as a footnote thereto: 

See U.S. v. Day, 11 USCMA 549, 29 CMR 365. In 
the naval service, an offense in the nature of ‘usury’ 
may be pleaded, for example, under Article 92(1) as a 
violation of U.S. Navy Regulations (1948), Article 1260. 


P. 503, Appendix 8a. Delete the note immediately prior to the 
marginal caption “Prior participation by DC", and substitute 
therefor: 


“Note.—If the accused expressly requests that he be 
represented by the DC then present, including individual 
counsel, and does not wish the services of a counsel who 
has the requisite legal qualifications, the trial will pro- 
ceed, provided that in a general court martial at least 
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one of the counsel for the defense must be a member of 
a bar or a Federal or State court. Otherwise, the court 
will adjourn pending the procurement of a defense 
counsel who has the requisite qualifications.” U.S. v. 
Kraskouskas, 9 USCMA 607, 26 CMR 887; U.S. v. Davis, 
9 USCMA 614, 26 CMR 394. 


P. 504, Appendix 8a. Opposite marginal caption ‘‘Request for 
enlisted membership", change the statement of trial counsel to 
read as follows: 

TC: Prior to the convening of this court, the accused 
was personally advised of his right to request enlisted 
membership on this court. The accused has (not) made 
such a request (which is herewith submitted to the 
court). See U.S. v. Parker, 6 USCMA 75, 19 CMR 201. 


P. 506, Appendix 8a. Change the note immediately above the 
statement by Trial Counsel opposite the marginal caption “ 
grounds disclosed by enlisted members” to read as follows: 
Note: See 62b as to disclosing grounds for challenge. If 
disclosed grounds for challenge are undisputed and are 
within the first eight grounds enumerated in 62f, see 
62c and 62h(2). If there are enlisted members of the 
court: See U.S. v. Jones, 7 USCMA 283, 22 CMR 73. 








P. 506, Appendix 8a. In note appendix marginal caption ‘‘—pro- 
cedure”, delete beginning in the fifth line with the words “If a 
member (LO) is challenged, etc.,"" through the word ‘Thereafter,’ in 


AUGUST 1961 
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date the convening authority approved the case, and a 
rehearing has subsequently been ordered by higher 
authority, such forfeitures as have been withheld up 
to the date of the order of the rehearing may continue to 
be withheld pending the outcome of the rehearing. Ac- 
cord with a ruling of the Comptroller General dated 13 
October 1955. 


P. 160, line 8. Insert after the first word (‘‘sentence"’): 


as reduced by any reviewing authority ‘unless such re- 
duction was expressly and solely predicated on an erro- 
neous conclusion of law’ (U.S. v. Jones, 10 USCMA 5382, 
28 CMR 98; U.S. v. Skelton, 10 USCMA 622, 28 CMR 
188) 


P. 160, line 11. After the sentence ending “(Art. 63b)."’, insert: 


It is jurisdictional error to order a rehearing on the 
sentence only before a special court-martial when the 
earlier proceedings on the merits occurred before a gen- 
eral court-martial. See U.S. v. Martinez, 11 USCMA 
224, 29 CMR 40. Compare, U.S. v. Cox, 12 USCMA 
168, 30 CMR 168. 


P. 162, par. 94a(2). In the first paragraph delete the third sen- 
tence and substitute the following: 


An officer having supervisory authority shall act only 
with respect to the findings of guilty and then sentence 
as approved or suspended by the convening authority 
and may, in the interest of justice, take any action with 
respect to such findings and sentence as may be taken 
by a convening authority in the latter’s initial action on 


the record, including the ordering of a rehearing. See 28 CM 
Chapters XVII and XVIII. When, however, a review P. 165, 
made pursuant to this subparagraph indicates that pro- 88e" a 
ceedings in revision (Art. 62(b)) are necessary, the 





record will be returned to the convening authority or ent 
to an officer competent to take the action of the conven- has be 
ing authority (Art. 60) with advice to take the neces- for av 
sary action. An officer having supervisory authority 97. Ss 
may order the restoration of any rights, privileges, and 841. 


property affected by such part of the sentence as he 
may set aside. See 106. At any time subsequent to | ?: 166 
his review and action pursuant to this subparagraph, he |) ‘'e Pre 
may, as a matter of residual clemency, mitigate or sus- Wher 
pend any part or amount of the sentence as may remain | end 0! 
unexecuted. See 97a. See U.S. v. Frisbee, 2 USCMA |) suspel 
293, 8 CMR 93, and U.S. v. Watkins, 2 USCMA 287, | tion t 


ery 


8 CMR 87. f effect 
s 7 © 1953/ 

P. 165, line 1. After the sentence ending “‘regulations."’, insert: | 
See 1955 NS MCM, Section 0113a. i Alor 
© “shoul 
P. 165, line 14. After the sentence ending ‘departmental regu- i 17¢ 
lations.”’, insert: See 1955 NS MCM, Section 01135. Petes: 
: | first se 
P. 165, line 14. Delete commencing with the word “If” fo and t Shoul 


including “(see app. 14)." in line 17, capitalize the first letter of | time | 
the following word, and insert: & the b 


See U.S. v. May, 10 USCMA 358, 27 CMR 482; U.S. v. i the ti 
Cecil, 10 USCMA 371, 27 CMR 445; U.S. v. Holzhuter, servic 
10 USCMA 374, 27 CMR 448; U.S. v. DeVore, 10 US howe 
CMA 375, 27 CMR 449; U.S. v. Brown, 10 USCMA 536, | cisior 
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the 12th line, capitalize the first letter in the word “‘the” following to marginal caption ‘“—recording presentation of additional in- d inclu 
the deleted word “‘Thereafter'’. structions”, delete the sixth sentence and substitute therefor: ¢ LO a 
See U.S. v. Jones, 7 USCMA 283, 22 CMR 73. The arguments of counsel will be appended to the rec- | same 

ord as Appellate Exhibit 4. See U.S. v. Lampkins, 4 | ». 52 
P. 507, Appendix 8a. At the end of the statement of Trial USCMA 381,15 CMR 81. ; i a 
Counsel adjacent to the marginal caption “—waiver of reading of i ti 
charges”, insert the following note: P. 516, Appendix 8a, “NOTE” adjacent to marginal caption |) “P'* 


Note.: A copy of the charge sheet, containing the fore- 
going information, may be inserted into the record in 
lieu of recopying charges and specifications. See section 
0103b(2), 1955 NS, MCM. 


P. 508, line 8. After ‘(Art. 35).", insert: 


See paragraph 58c. 


P. 510, line 13 (of small type). Change “should” to “must” and 
insert: 

See U.S. v. Zemartis, 10 USCMA 353, 27 CMR 427, 
U.S. v. Downing, 11 USCMA 650, 29 CMR 466. 

P. 510, Appendix 8a. Delete the portion of the Trial Counsel 
Guide under marginal caption ‘‘Legal authorities’. 


See U.S. v. Fair, et al.,2 USCMA 521, 10 CMR 19; U.S. 
v. Fletcher, 9 USCMA 178, 25 CMR 440. 


P. 515, Appendix Se. in the portion of the Trial Guide adjacent 
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“———explanation of rights’’. Between the words “Unless” and | we 
“there”, insert: » ing th 


the accused is represented by certified counsel or indi- |, N°te 
vidual counsel who is a lawyer (U.S. v. Endsley, 10 [ shou 
USCMA 255, 27 CMR 329) or unless ; — 

e} 
P. 518, Appendix 8a. Delete the note following the statement | tice | 
by the law officer adjacent to marginal caption “Charge to the | as a 


ee 


2 ape 


Court’’ and substitute the following: pee 
evide 
Note: See paragraph 73 for the preparation of instruc- couls 
tions to the court. chief 
P. 518, Appendix 8a. In the statement of the law officer adjacent Ae 
to the marginal caption ‘Concluding charge by law officer’’, delete — 
the first sentence beginning, ‘‘In addition to the Instructions . . ." Cart 
See U.S. v. Rinehart, 8 USCMA 402, 24 CMR 212. P. 57 
la 
P. 519, Appendix 8a, “NOTE” adjacent to marginal caption “LO pa 
called after findings made", line 4. Change the period after 
(74f(1)) to a comma and insert: Not 








view 
pro- 
the 
y or 
ven- 
aces- 
rity 
and 
s he 
it to 





h, he f 


sus- 
main 
SMA 

287, 


insert: 


regu- 
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S. V. 


uter, 


eee 


ioe ee 


=, 


Hest lant Pascal. 


DUS F 


. 536, 


struc- 


ijacent 
delete 


yn “LO 
| after 





yess 
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28 CMR 102. 


Pp. 165, par. 97a. In the third paragraph, after the phrase ‘See 
88e"' add the following: 

The unauthorized absence of an accused interrupts the 
running of the period of suspension of a sentence which 
has been suspended for a definite period with provision 
for automatic remission at the expiration thereof. See 
97. See JAGJ CM 347759, 3 October 1952; 2 DigOps 
841. 


P. 166, par. 97b. Add the following new paragraph following 
the present second paragraph: 

Where acts of misconduct of an accused occur so near the 
end of a period of probation that proceedings to vacate 
suspension cannot be accomplished prior to the expira- 
tion thereof, the vacation, if otherwise proper may be 
effected within a reasonable time thereafter. See JAGN 
1953/148; 2 DigOps 841. 


P. 169, par. 100a, line 12. After the sentence which ends 
“should be approved.”, insert: See 105a as to commutation. 


P. 170, par. 100c(1)(a). In the second paragraph, following the 
first sentence, add the following: 

Should an accused be an unauthorized absentee at the 
time he would otherwise be served with the decision of 
the board of review, the 30 day period begins to run at 


' the time he would have been served had he not made 


service impossible by his unlawful absence. Where, 
however, the attempt te notify the accused of the de- 
cision of the board of review is ineffective through no 





fault of the accused, the 30-day period will not begin to 
run until effective notification is accomplished and a 
copy of the board’s decision is delivered to him. Placing 
a petition for review in proper military channels con- 
stitutes a filing of the case in the Court of Military Ap- 
peals and such action by the accused vests the Court of 
Military Appeals with jurisdiction over the case and at 
the same time divests the board of review of jurisdic- 
tion. See 1955 NS MCM, Sec. 0121; U.S. v. Marshall, 
4 USCMA 607, 16 CMR 181. 


P. 174, par. 105a. Revise paragraph to read as follows: 
Commutation.—The power to commute, that is to change 
a punishment to one of a different nature, may be 
exercised by the President and by the Secretary of a De- 
partment (or such Under Secretary or Assistant Secre- 
tary as may be designated by him). See Articles 71 a 
and b. But see also U.S. v. Russo, 11 USCMA 352, 29 
CMR 168, and U.S. v. Plummer, 12 USCMA 18, 30 CMR 
18, which indicate that certain reviewing authorities 
have this power. 


P. 174, par.105b. Add the following new paragraph: 


The Secretary of the Army, the Secretary of the Navy, 
the Secretary of the Air Force and, except when the 
Coast Guard is operating as a part of the Navy, the 
Secretary of the Treasury, respectively, as to persons 
convicted by military tribunals under their jurisdiction, 
may remit or suspend any part or amount of the unexe- 
cuted portion of any sentence extending to death which, 
as approved by the President, has been commuted to a 
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including the communication between the court and the 
LO advising the LO that the court has arrived at its 
findings. See U.S. v. Solak, 10 USCMA 440, 28 CMR 6. 


P. 520, Appendix 8a. Delete the words ‘(as follows———)" at 
the end of the statement of Trial Counsel adjacent to the marginal 
caption “Evidence of previous convictions”; delete the matter 
opposite the marginal caption “ verified by accused”, includ- 
ing the note, and substitute therefor: 





Note: Documentary evidence of previous conviction 
should be marked, identified, authenticated, offered and 
admitted as an exhibit in the same manner as any 
other item of documentary evidence. The usual prac- 


| tice is for the legal custodian of the record to be sworn 


' Mentary evidence, may read to the court. 





as a witness and take the stand to authenticate the 


_ record. The accused may object to such documentary 


evidence, on proper grounds, to the same extent that he 
could with respect to writing offered in the case in 
chief. See 75b(2). When admitted, the evidence of 
previous convictions, as is the case with all other docu- 
See U.S. v. 
Carter, 1 USCMA 108, 2 CMR 14. 


P. 521, Appendix 8a. Immediately above the statement of the 
Law Officer opposite the marginal caption ‘‘Court closed for sen- 
tence", add the following: 


Note: Both counsel may argue as to the quantum of 
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punishment to be imposed. See paragraph 75. 


P. 521, Appendix 8a. Immediately below the statement of the 
Law Officer opposite the marginal caption ‘‘Court closed for sen- 
tence”, add the following: 

“NOTE.—Before closing, the LO (PRES) must advise 
the court of the maximum punishment which may be 
imposed in the particular case (76b(1)). U.S. v. Turner, 
9 USCMA 125, 25 CMR 386. For procedure in rehear- 
ings and new trials, see 81d. All present including LO 
leave the room except the members of the court. 


P. 528, Appendix 9b. Insert at the end of this appendix: 


Note: The foregoing provisions require that two persons 
authenticate the record of trial. See 82f. 


P. 534, Appendix 10a. Opposite the marginal caption ‘data as 
to service, etc.'’, delete the second sentence and substitute therefor: 
The trial counsel (stated that he had no evidence of 
previous convictions to submit) (was sworn and testi- 
fied in substance as follows: ) 

As trial counsel in this case, I am the legal custodian 
of the service record of the accused. Here it is. This 
record contains pages which relate to a prior conviction 
of the accused in this case committed during his current 
enlistment and within three years preceding the commis- 
sion of the offense of which he had been convicted at this 
trial. The pages are numbered 6(1) and 6A(1), re- 
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lesser punishment. 
November 1953. 


P. 188, par. 115a. In fourth subparagraph, add the following 
after the fourth sentence: 

The determination of the necessity of the testimony is 
within the sound discretion of the court or the convening 
authority, but whether such discretion has been abused 
is, of course, subject to review, and an abuse of such dis- 
cretion may result in a reversal of a subsequent con- 
viction. See U.S. v. Thornton, 8 USCMA 446, 24 CMR 
256. 


P. 193, par. 117a. In the third paragraph delete the third sen- 
tence and substitute the following: 

If a deposition is to be used before a general court- 
martial, however, the officers representing both the 
prosecution and the defense must be certified as pro- 
vided for in Article 27b. If the deposition is to be used 
before a special court-martial and the officer designated 
to represent the prosecution is qualified in the sense of 
Article 27, the officer designated to represent the defense 
must have at least equivalent qualifications under that 
article. In the taking of all oral depositions and the 
preparation of all written depositions, the accused has a 
right to be represented by counsel. This right to counsel 
is not satisfied by merely having counsel present to 
represent the accused. The accused must be afforded an 
opportunity to consult with this counsel in order that he 
may adequately represent the accused. See U.S. Vv. 
Drain, 4 USCMA 646, 16 CMR 220. 


See Executive Order 10498 of 4 


P. 194, line 21. After the paragraph ending ‘not capital"’, 
the following paragraph: 

At the taking of any deposition on written interroga 
tories the accused must be afforded the opportunity to be 
present with his counsel, but the accused may ‘choose 
knowingly to waive’ such opportunity (Art. 49). See 


U.S. v. Jacoby, 11 USCMA 428, 29 CMR 244. See also 
145. 


P. 196, par. 117g. Add after first subparagraph the following: 
See 117a for required legal qualifications of such officers. 


P. 196-197, per. 117g. Delete the first sentence of the fourth 

subparagraph and substitute therefor the following: 

Upon receipt of the approved letters or memoranda, the 

commanding officer or other person to whom the papers 

are sent, as contemplated in subparagraph c above, will, 

in addition to designating a person authorized by law to 

administer oaths to take the deposition, detail officers to 

represent both sides in propounding the oral questions 

which, upon being propounded, will be reduced to writing 

as will the answers thereto. In the appointment of 

officers to represent both sides, however, the require- 
ments of 117a must be observed and counsel for the 

accused, if other than the counsel already appointed to 

represent him, may not validly act without the express | 
approval of the accused. Counsel appointed to represent 

the accused should, therefore, immediately take action 

to establish an attorney-client relationship between him- 

self and the accused before proceeding with the deposi- 

tion. See U.S. v. Drain, 4 USCMA 646, 16 CMR 220; 
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spectively, and each purports to bear the signature of 
A B. C-——, Ensign, U.S. Navy, Personnel Officer, 
By direction of the Commanding Officer. 

The pages from the service record of the accused were 
offered in evidence, and, there being no objection, were 
admitted in evidence and marked Prosecution Exhibits 
1 and 2, respectively. See U.S. v. Carter, 1 USCMA 108, 
2 CMR 14. 


P. 540, Appendix 12. 
offense of perjury. 


See U.S. v. Smith, 9 USCMA 236, 26 CMR 16. 


P. 541, Appendix 13. Revise form 8 to read: 


8. To be confined (on bread and water) (on diminished 
rations) for days. See U.S. v. Wappler,2 USCMA 
393, 9 CMR 23; U.S. v. Stiles, 9 USCMA 384, 26 CMR 
164. 


Delete False Swearing as a lesser included 


P. 541, footnote 4. 
See 127b. 


Delete the first sentence thereof and insert: 


P. 543, Appendix 14a, form 6. Delete form 6 and the boldface 
marginal notation “ Indefinite’ and insert: 

Indefinite suspension is not permitted in the naval 
service. See 1955 NS MCM, Section 0113b. 





P. 545, form 19, line 2. 
contents [‘‘(suspended)"’). 


JAG JOURNAL 


Delete first set of parentheses and its 





P. 545, marginal note reading ‘'S 
" indefinite’ and insert: 
Indefinite suspension is not permitted in the naval 
service. See 1955 NS MCM, Section 01136. 

P. 546. In sample actions 28, delete the first set of parentheses 
and the matter contained therein, ‘“‘(until . . . date)"’, and insert: 
See U.S. v. May, 10 USCMA 358, 27 CMR 432; U.S. v. 
Cecil, 10 USCMA 871, 27 CMR 445. 


tncleafinite-'* 
a 


Delete 


P. 458. In sample actions 39, delete the 3d set of parentheses 
and the matter contained therein, ‘(suspended until . . . date)", 
and insert: See U.S. v. May, 10 USCMA 358, 27 CMR 432; 
U.S. v. Cecil, 10 USCMA 371, 27 CMR 445. 
INSTRUCTIONS (Continued from page 98) 
law to which they refer. As reference points the un- 
official changes indicate what was sought to be accom- 
plished in changing the Manual. 

I am certain that all who toil in the vineyard of 
Military Justice join with me in expressing our sincere 
appreciation to the U.S. Naval Justice School Staff, and 
to the Military Justice Division of the Office of the Judge 
Advocate General for their painstaking efforts. I am 
certain, too, that bringing the Manual current will go 
far toward reducing many of the errors now appearing 
in our courts-martial. An improved administration of 
Military Justice is inevitable. 
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